SECOND REVISED PROPOSED AMENDMENT: ORGANIZATIONAL GUIDELINES

Synopsis of Proposed Amendment: This second revised proposed amendment makes several changes to
Chapter Eight of the Guidelines Manual regarding the sentencing of organizations.

First, the proposed amendment amends the Commentary to §8B2.1 (Effective Compliance and Ethics
Program) to clarify the remediation efforts required to satisfy subsection (b)(7) (the seventh requirement for
an effective compliance and ethics program). The proposed amendment adds a new application note that
describes the two aspects of subsection (b)(7). First, it describes the reasonable steps to respond
appropriately after criminal conduct is detected, including remedying the harm caused to identifiable victims
and payment of restitution. Notably, restitution is already a remediation step considered under current
Department of Justice guidelines in determining whether to prosecute business organizations. See U.S.
Attorneys' Manual, Chapter 9-28.300(4)(6) and Chapter 9-28.900(4) & (B). Second, it describes the
reasonable steps to prevent further similar criminal conduct, including assessing the compliance and ethics
program and making modifications necessary 1o ensure the program is effective.

Second, the proposed amendment amends §8C2.5 (Culpability Score) in-¥ubsection (f) to encourage
organizations to consider a structure under which individuals with operational responsibility for compliance
and ethics have direct reporting obligations 10 the governing authority of the organization. Under the
proposed amendment, an organization with such a structure may benefit from the three-level mitigation of
the culpability score under subsection (f) even if high-level personnel (other than individuals with
operational responsibility for compliance and ethics) are involved in the criminal conduct. The proposed
amendment also adds a new application note to §8C2.5 to set forth the direct reporting obligations that must
exist to qualify for the benefiL.

Third, the proposed amendment amends §8D1.4 (Recommended Conditions of Probation — Organizations)
(Policy Statement) to augment and simplify the recommended conditions of probation for organizations. The
policy statement currently distinguishes between conditions of probation imposed solely to enforce a
monetary penalty (addressed in subsection (b)) and conditions of probation imposed for any other reason
(addressed in subsection (c)). Under the proposed amendment, subsections (b) and (c) are consolidated;
accordingly, when a court determines there is a need for organizational probation, all conditional probation
rerms are available for consideration by the court.

Finally, the proposed amendment malkes technical and conforming changes.
Proposed Amendment:

§8B2.1. Effective Compliance and Ethics Program

(@) To have an effective compliance and ethics program, for purposes of subsection ({)
of §8C2.5 (Culpability Score) and subsection (c)(1) of §8D1.4 (Recommended
Conditions of Probation - Organizations), an organization shall—

) exercise due diligence to prevent and detect criminal conduct; and

2) otherwise promote an organizational culture that encourages ethical
conduct and a commitment to compliance with the law.
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Such compliance and ethics program shall be reasonably designed,
implemented, and enforced so that the program is generally effective in
preventing and detecting criminal conduct. The failure to prevent or detect
the instant offense does not necessarily mean that the program is not
generally effective in preventing and detecting criminal conduct.

(®) Due diligence and the promotion of an organizational culture that encourages
ethical conduct and a commitment to compliance with the law within the meaning
of subsection (a) minimally require the following:

)] The organization shall establish standards and procedures to prevent and
detect criminal conduct.

(2) (A) The organization’s governing authority shall be knowledgeable
about the content and operation of the compliance and ethics
program and shall exercise reasonable oversight with respect to the
implementation and effectiveness ofthe compliance and ethics
program.

(B) High-level personnel of the organization shall ensure that the
organization has an effective compliance and ethics program, as
described in this guideline. Specific individual(s) within high-level
personnel shall be assigned overall responsibility for the
compliance and ethics program.

(@) Specific individual(s) within the organization shall be delegated
day-to-day operational responsibility for the compliance and ethics
program. Individual(s) with operational responsibility shall report
periodically to high-level personnel and, as appropriate, to the
governing authority, or an appropriate subgroup of the governing
authority, on the effectiveness of the compliance and ethics
program. To carry out such operational responsibility, such
individual(s) shall be given adequate resources, appropriate
authority, and direct access to the governing authority or an
appropriate subgroup of the governing authority.

3) The organization shall use reasonable efforts not to include within the
substantial authority personnel of the organization any individual whom the
organization knew, or should have known through the exercise of due
diligence, has engaged in illegal activities or other conduct inconsistent
with an effective compliance and ethics program.

4) (A) The organization shall take reasonable steps to communicate
periodically and in a practical manner its standards and procedures,
and other aspects of the compliance and ethics program, to the
individuals referred to in subdivision paragraph (B) by
conducting effective training programs and otherwise
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(c)

(%)

(6)

(7

disseminating information appropriate to such individuals’
respective roles and responsibilities.

(B) The individuals referred to 1n b (A) are the
members of the govemning authority, high-level personnel,
substantial authority personnel, the organization’s employees, and,
as appropriate, the organization’s agents.

The organization shall take reasonable steps—

(A) to ensure that the organization’s compliance and ethics program is
followed, including monitoring and auditing to detect criminal
conduct; :

B) to evaluate periodically the effectiveness of the organization’s

compliance and ethics program, and

©) to have and publicize a system, which may include mechanisms
that allow for anonymity or confidentiality, whereby the
organization’s employees and agents may report or seek guidance
regarding potential or actual criminal conduct without fear of
retaliation.

The organization’s compliance and ethics program shall be promoted and
enforced consistently throughout the organization through (A) appropriate
incentives to perform in accordance with the compliance and ethics
program; and (B) appropriate disciplinary measures for engaging in
criminal conduct and for failing to take reasonable steps to prevent or
detect criminal conduct.

After criminal conduct has been detected, the organization shall take
reasonable steps to respond appropriately to the criminal conduct and to
prevent further similar criminal conduct, including making any necessary
modifications to the organization’s compliance and ethics program.

In implementing subsection (b), the organization shall periodically assess the risk
of criminal conduct and shall take appropriate steps to design, implement, or modify
each requirement set forth in subsection (b) to reduce the risk of criminal conduct
identified through this process.

Commentary
Application Notes:
1. Definitions —For purposes of this guideline:
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"Compliance and ethics program" means a program designed to prevent and detect criminal
conduct.

"Governing authority” means the (4) the Board of Directors; or (B) if the organization does not have
a Board of Directors, the highesi-level governing body of the organization.

"High-level personnel of the organization " and "substantial authority personnel” have the meaning
given those terms in the Commentary to §841.2 (Application Instructions - Organizations).

"Standards and procedures" means standards of conduct and internal controls that are reasonably
capable of reducing the likelihood of criminal conduct.

2. Factors to Consider in Meeting Requirements of this Guideline —

A4) In General—Each of the requirements set forth in this guideline shall be met by an
organization; however, in determining what specific actions are necessary to meet those
requirements, factors that shall be considered include: (i) applicable industry practice or
the standards called for by any applicable governmental regulation; (ii) the size of the
organization, and (iii) similar misconduct.

(B) Applicable Governmental Regularion and Industry Practice —An organization’s failure 10
incorporate and follow applicable industry practice or the standards called for by any
applicable governmental regulation weighs against a finding of an effective compliance and
ethics program.

(C) The Size of the Organization.—

() In General —The formality and scope of actions that an organization shall take to
meet the requirements of this guideline, including the necessary features of the
organization’s standards and procedures, depend on the size of the organization.

(i) Laree Organizations—A large organization generally shall devote more formal
operations and greater resources in meeting the requirements of this guideline than
shall a small organization. As appropriate, a large organization should encourage
small organizations (especially those that have, or seek to have, a business
relationship with the large organization) to implement effective compliance and
ethics programs.

(tii) Small Organizations.—In meeting the requirements of this guideline, small
organizations shall demonstrate the same degree of commitment to ethical conduct
and compliance with the law as large organizations. However, a small
organization may meel the requirements of this guideline with less formality and
fewer resources than would be expected of large organizations. In appropriate
circumstances, reliance on existing resources and simple systems can demonstrate
a degree of commitment that, for a large organization, would only be demonsirated

through more formally planned and implemented systems.
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Examples of the informality and use of fewer resources with which a small
organization may meet the requirements of this guideline include the following: (I)
the governing authority’s discharge of its responsibility for oversight of the
compliance and ethics program by directly managing the organization s
compliance and ethics efforts; (II) training employees through informal staff
meetings, and moniloring through regular “walk-arounds" or continuous
observation while managing the organization; (1) using available personnel,
rather than employing separate staff, to carry out the compliance and ethics
program; and (IV) modeling its own compliance and ethics program on existing,
well-regarded compliance and ethics programs and best practices of other similar
organizations.

(D) Recurrence of Similar Misconduct—Recurrence of similar misconduct creates doubt
regarding whether the organization took reasonable steps to meel the requirements of this
guideline. For purposes of this subdivistonsi ‘ol "similar misconduct” has the
meaning given that term in the Commentary to §841.2 (Application Instructions -
Organizations). =

3. Application of Subsection (b)(2).—High-level personnel and substantial authority personnel of the
organization shall be lmowledgeable about the content and operation of the compliance and ethics
program, shall perform their assigned duties consistent with the exercise of due diligence, and shall
promote an organizational culture that encourages ethical conduct and a commitment o compliance

with the law.

If the specific individual(s) assigned overall responsibility for the compliance and ethics program
does not have day-to-day operational responsibility for the program, then the individual(s) with day-
to-day operational responsibility for the program typically should, no less than annually, give the
governing authority or an appropriate subgroup thereof information on the implementation and
effectiveness of the compliance and ethics program.

4. Application of Subsection (b)(3).—

(4) Consistency with Other Law.—Nothing in subsection (b)(3) is intended to require conduct
inconsistent with any Federal, State, or local law, including any law governing employment
or hiring practices.

(B) Implementation.—In implementing subsection (b)(3), the organization shall hire and
promote individuals so as to ensure that all individuals within the high-level personnel and
substantial authority personnel of the organization will perform their assigned duties ina
manner consistent with the exercise of due diligence and the promotion of an organizational
culture that encourages ethical conduct and a commitment (o compliance with the law under
subsection (a). With respectto the hiring or promotion of such individuals, an organization
shall consider the relatedness of the individual’s illegal activities and other misconduct (Le.,
other conduct inconsistent with an effective compliance and ethics program) (o the specific
responsibilities the individual is anticipated to be assigned and other factors such as: (i)
the recency of the individual's illegal activities and other misconduct; and (ii) wheiher ihe
individual has engaged in other such illegal activities and other such misconduct.
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5. Application of Subsection (b)(6).—Adequate discipline of individuals responsible for an offense is

a necessary component of enforcement; however, the form of discipline that will be appropriate will
be case specific.

implementation of any:modifications: o
67. Application of Subsection (¢).—To meel the requirements of subsection (c), an organization shall:
(4) Assess periodically the risk that criminal conduct will occur, including assessing the
Sfollowing:
(i) The nature and seriousness of such criminal conduct.
(i) The likelihood that certain criminal conduct may occur because of the nature of the

organization's business. If, because of the nature of an organization’s business,
there is a substantial risk that certain types of criminal conduct may occur, the
organization shall take reasonable steps 1o prevent and detect that type of criminal
conduct. For example, an organization that, due o the nature of its business,
employs sales personnel who have flexibility to set prices shall establish standards
and procedures designed to prevent and detect price-fixing. An organization that,
due to the nature of its business, employs sales personnel who have flexibility to
represent the material characteristics of a product shall establish standards and
procedures designed to prevent and detect fraud.

(iii) The prior history of the organization. The prior history of an organization may
indicate types of criminal conduct that it shall take actions lo prevent and detect.

(B) Prioritize periodically, as appropriate, the actions taken pursuant to any requirement set
forth in subsection (b), in order to focus on preventing and detecting the criminal conduct
identified under subdivistonsubpara h (4) of this note as most serious, and most likely,

lo occur.

(C) Modify, as appropriate, the actions taken pursuant to any requirement set forth in
subsection (b) to reduce the risk of criminal conduct identified under

swbdivistonsubparagraph (4) of this note as most serious, and most likely, to occur.
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Background: This section sets forth the requirements for an effective compliance and ethics program. This
section responds to section 805(a)(2)(5) of the Sarbanes-Oxley Act of 2002, Public Law 107-204, which
directed the Commission Lo review and amend, as appropriate, the guidelines and related policy statements
to ensure that the guidelines that apply to organizations in this chapter "are sufficient to deter and punish
organizational criminal misconduct.”

The requirements set forth in this guideline are intended to achieve reasonable prevention and
detection of criminal conduct for which the organization would be vicariously liable. The prior diligence

of an organization in seeking 10 prevent and detect criminal conduct has a direct bearing on the appropriate
penalties and probation terms for the organization if it is convicted and sentenced for a criminal offense.

§8C2.5. Culpability Score

(a) Start with 5 points and apply subsections (b) through (g) below.

(b) Involvement in or Tolerance of Criminal Activity

If more than one applies, use the greatest:

¢)) If--
(A) the organization had 5,000 or more employees and
(1) an individual within high-level personnel of the
organization participated 1n, condoned, or was willfully
ignorant of the offense; or
(i1) tolerance of the offense by substantial authority personnel
was pervasive throughout the organization; or
B) the unit of the organization within which the offense was

committed had 5,000 or more employees and

(1) an individual within high-level personnel of the umt
participated in, condoned, or was willfully ignorant of the
offense; or

(1) tolerance of the offense by substantial authority personnel

was pervasive throughout such unit,

add 5 points; or

[o R
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A) the organization had 1,000 or more employees and
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1) an individual within high-level personnel of the
organization participated in, condoned, or was willfully
ignorant of the offense; or

(i1) tolerance of the offense by substantial authority personnel
was pervasive throughout the organization; or

B) the unit of the organization within which the offense was
committed had 1,000 or more employees and

6] an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of the
offense; or

(1) tolerance of the offense by substantial authority personnel
was pervasive throughout such unit,

-

add 4 points; or

3) If -
(A) the organization had 200 or more employees and
(1) an individual within high-level personnel of the
organization participated n, condoned, or was willfully
ignorant of the offense; or
(i) tolerance of the offense by substantial authority personnel
was pervasive throughout the organization; or
(B) the unit of the organization within which the offense was

committed had 200 or more employees and

) an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of the
offense; or

) tolerance of the offense by substantial authority personnel
was pervasive throughout such unit,

add 3 points; or

4) If the organization had 50 or more employees and an individual within
substantial authority personnel participated in, condoned, or was willfully
ignorant of the offense, add 2 points; or

(5) If the organization had 10 or more employees and an individual within
substantial authority personnel participated in, condoned, or was willfully
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ignorant of the offense, add 1 point.

(c)  Pror History
If more than one applies, use the greater:

m If the organization (or separately managed line of business) committed any
part of the instant offense less than 10 years after (A) a criminal
adjudication based on similar misconduct; or (B) civil or administrative
adjudication(s) based on two or more separate instances of similar
misconduct, add 1 point; or

(2) If the organization (or separately managed line of business) committed any
part of the instant offense less than 5 years after (A) a criminal adjudication
based on similar misconduct; or (B) civil or administrative adjudication(s)
based on two or more separate instances of similar misconduct, add 2

points. e
(d) Violation of an Order
If more than one applies, use the greater:

) (A) If the commission of the instant offense violated a judicial order or
injunction, other than a violation of a condition of probation; or (B) tf the
organization (or separately managed line of business) violated a condition
of probation by engaging in similar misconduct, i.e., misconduct sirnilar to
that for which it was placed on probation, add 2 points; or

2) If the commission of the instant offense violated a condition of probation,
add 1 point.
(e) Obstruction of Justice

Ifthe organization willfully obstructed or impeded, attempted to obstruct or impede,
or aided, abetted, or encouraged obstruction of justice during the investigation,
prosecution, or sentencing of the instant offense, or, with knowledge thereof, failed
to take reasonable steps to prevent such obstruction or impedance or attempted
obstruction or impedance, add 3 points.

) Effective Compliance and Ethics Program
1) If the offense occurred even though the organization had in place at the

time of the offense an effective compliance and ethics program, as provided
in §8B2.1 (Effective Compliance and Ethics Program), subtract 3 points.

2) Subsection (f)(1) shall not apply if, after becoming aware of an offense, the
organization unreasonably delayed reporting the offense to appropriate
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governmental authorities.

(3)  (A)  Except as provided in subdivision{B)subparagraphs:(B) atid (¢
subsection (f)(1) shall not apply if an individual within high-level
personnel of the organization, a person within high-level personnel
of the unit of the organization within which the offense was
committed where the unit had 200 or more employees, or an
individual described in §8B2.1(b)(2)(B) or (C), participated in,
condoned, or was willfully ignorant of the offense.

B) There is a rebuttable presumption, for purposes of subsection
(f)(1), that the organization did not have an effective compliance
and ethics program if an individual—

@) within high-level personnel of a small organization; or

(1) within substantial authority personnel, but not within high-
level personnel, of any organization,

participated  in, condoned, or was willfully ignorant of, the
offense.

(i)

(g) Self-Reporting, Cooperation, and Acceptance of Responsibility

If more than one applies, use the greatest:

(0 If the organization (A) prior (o an imminent threat of disclosure or
government investigation; and (B) within a reasonably prompt time after
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becoming aware of the offense, reported the offense to appropriate
governmental authonties, fully cooperated in the investigation, and clearly
demonstrated recognition and affimmative acceptance of responsibility for
its criminal conduct, subtract 5 points; or

@) If the organization fully cooperated in the investigation and clearly
demonstrated recognition and affirmative acceptance of responsibility for
its criminal conduct, subtract 2 points; or

3) If the organization clearly demonstrated recognition and affirmative
acceptance of responsibility for its criminal conduct, subtract 1 point.

Commentary
Application Notes:
1. Definitions.—For purposes of this guideline, "condoned", "prior criminal adjudication", "similar

misconduct”, "substantial authority personnel”, and "willfully ignorant of the offense” have the
meaning given those terms in Application Note 3 of the Commentary (0 §841.2 (Application
Instructions - Organizations).

"Small Organization”, for purposes of subsection (f)(3), means an organization that, al the time of
the instant offense, had fewer than 200 employees.

2. For purposes of subsection (b), "unit of the organization " means any reasonably distinct operational
component of the organization. For example, a large organization may have several large units
such as divisions or subsidiaries, as well as many smaller units such as specialized manufacturing,
marketing, or accounting operations within these larger units. For purposes of this definition, all
of these types of units are encompassed within the term "unit of the organization.”

3. "High-level personnel of the organization" is defined in the Commentary Lo §8A1.2 (Application
Instructions - Organizations). With respect (o a unit with 200 or more employees, "high-level
personnel of a unit of the organization" means agents within the unit who sel the policy for or
control that unit. For example, if the managing agent of a unit with 200 employees participated in
an offense, three points would be added under subsection (b)(3), if that organization had 1,000
employees and the managing agent of the unit with 200 employees were also within high-level
personnel of the organization in its entirety, four points (rather than three) would be added under

subsection (b)(2).

4. Pervasiveness under subsection (b) will be case specific and depend on the number, and degree of
responsibility, of individuals within substantial authority personnel who participated in, condoned,
or were willfully ignorant of the offense. Fewer individuals need to be involved for a finding of
pervasiveness if those individuals exercised a relatively high degree of authority. Pervasiveness can
occur either within an organization as a whole or within a unit of an organization. For example,
if an offense were committed in an organization with 1,000 employees but the tolerance of the

offense was pervasive only within a unit of the organization with 200 employees (and no high-level

personnel of the organizalion participated in, condoned, or was willfully ignorant of the offense),
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three points would be added under subsection (b)(3). If, in the same organization, tolerance of the
offense was pervasive throughout the organization as a whole, or an individual within high-level
personnel of the organization participated in the offense, four points (rather than three) would be
added under subsection (b)(2).

5. A "separately managed line of business," as used in subsections (c) and (d), is a subpart of a for-
profit organization that has its own management, has a high degree of autonomy from higher
managerial authority, and maintains its own separate books of account. Corporate subsidiaries and
divisions frequently are separately managed lines of business. Under subsection (c), indetermining
the prior history of an organization with separately managed lines of business, only the prior
conduct or criminal record of the separately managed line of business involved in the instant offense
is 1o be used. Under subsection (d), in the context of an organization with separately managed lines
of business, in making the determination whether a violation of a condition of probation involved
engaging in similar misconduct, only the prior misconduct of the separately managed line of
business involved in the instant offense is to be considered.

6. Under subsection (c), in determining the prior history of an organization or separately managed line
of business, the conduct of the underlying economic entity shall be considered without regard to its
legal structure or ownership. For example, if two companies merged and became separate divisions
and separately managed lines of business within the merged company, each division would retain
the prior history of its predecessor company. If a company reorganized and became a new legal
entity, the new company would retain the prior history of the predecessor company. In contrast, if
one company purchased the physical assets but not the ongoing business of another company, the
prior history of the company selling the physical assets would not be transferred (o the company
purchasing the assels. However, if an organization is acquired by another organization in response
(o solicitations by appropriate federal government officials, the prior history of the acquired
organization shall not be attributed to the acquiring organization.

7. Under subsections (c)(1)(B) and (c)(2)(B), the civil or administrative adjudication(s) must have
occurred within the specified period (ten or five years) of the instant offense.

8. Adjust the culpability score for the factors listed in subsection (e) whether or nol the offense
guideline incorporates that factor, or that factor is inherent in the offense.

9. Subsection (e) applies where the obstruction is committed on behalf of the organization, it does not
apply where an individual or individuals have attempted to conceal their misconduct from the
organization. The Commentary 10 §3C1.1 (Obstructing or Impeding the Administration of Justice)
provides guidance regarding the types of conduct that constitute obstruction.

10. Subsection ()(2) contemplates that the organization will be allowed a reasonable period of time (0
n internal investigation. In addition, no reporting is required by subsection hHhe) or

| if the organization reasonably concluded, based on the information then available, that
no offense had been committed.

conduct
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++12. "Appropriate governmental authorities, " g5 used in subsections (f) and (g)(1), means the federal or
state law enforcement, regulatory, or program officials having jurisdiction over such matter. To
qualify for a reduction under subsection (g)(1), the report to appropriate governmental authorities
must be made under the direction of the organization.

To qualify for a reduction under subsection (g)(1) or (g)(2), cooperation must be both timely and
thorough. To be timely, the cooperation must begin essentially at the same time as the organization
is officially notified of a criminal investigation. To be thorough, the cooperation should include the
disclosure of all pertinent information known by the organization. A prime test of whether the
organization has disclosed all pertinent information is whether the information is sufficient for law
enforcement personnel to identify the nature and extent of the offense and the individual(s)
responsible for the criminal conduct. However, the cooperation (o be measured is the cooperation
of the organization itself, not the cooperation of individuals within the organization. If, because of
the lack of cooperation of particular individual(s), neither the organization nor law enforcement
personnel are able to identify the culpable individual(s) within the organization despite the
organization’s efforts (o cooperate fully, the organization may still be given credit for full
cooperalion.

4314, Entry of a plea of guilty prior to the commencement of trial combined with truthful admission of
involvement in the offense and related conduct ordinarily will constitute significant evidence of
affirmative acceptance of responsibility under subsection (g), unless outweighed by conduct of the
organization that is inconsistent with such acceptance of responsibility. This adjustment is not
intended to apply to an organizalion that puts the government (o its burden of proof at trial by
denying the essential factual elements of guilt, is convicted, and only then admits guilt and expresses
remorse. Conviction by trial, however, does not automatically preclude an organization from
consideration for such a reduction. In rare situations, an organization may clearly demonstrate an
acceptance of responsibility for its criminal conduct even though it exercises its constitutional right
to a trial. This may occur, for example, where an organization goes (o trial to assert and preserve
issues that do not relate to factual guilt (e.g., to make a constitutional challenge to a statute or a
challenge to the applicability of a statute to its conduct). In each such instance, however, a
determination that an organization has accepted responsibility will be based primarily upon pretrial
statements and conduct.

1415 In making a determination with respect to subsection (g), the court may determine that the chief
executive officer or highest ranking employee of an organization should appear at sentencing in
order to signify that the organization has clearly demonstrated recognition and affirmative

acceptance of responsibility.

Background: The increased culpability scores under subsection (b) are based on three interrelated
principles. First, an organization Is more culpable when individuals who manage the organization or who
have substantial discretion in acting for the organization participate in, condone, or are willfully ignorant

of criminal conduct. Second, as organizations become larger and their managements become more

professional, participation in, condonation of, or willful ignorance of criminal conduct by such managerment
is increasingly a breach of trust or abuse of position. Third, as organizations increase in size, the risk of
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criminal conduct beyond that reflected in the instant offense also increases whenever management’s
tolerance of that offense is pervasive. Because of the continuum of sizes of organizations and
professionalization of management, subsection (b) gradually increases the culpability score based upon the

size of the organization and the level and extent of the substantial authority personnel involvement.
* ok ok

§8D1.4. Recommended Conditions of Probation - Organizations (Policy Statement)

(a) The court may order the organization, at its expense and in the format and media
specified by the court, to publicize the nature of the offense commutted, the fact of
conviction, the nature of the punishment imposed, and the steps that will be taken
to prevent the recurrence of similar offenses.

(b) If probation is imposed under §8D1.1€a)(2), the following conditions may be
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(¥3)  The organization shall make periodic submissions to the courtor probation
officer, at intervals specified by the court, (A).reporting on the
organization’s financial condition and results of business operations, and

ing for the disposition of all funds receive

@

(25)  The organization shall submit to: (A) a reasonable number of regular or

HAOSC\MeetingMaterials\20 0\ApriChapter8-v8. wpd 14



unannounced examinations of its books and records at appropriate business
premises by the probation officer or experts engaged by the court; and (B)
interrogation of knowledgeable individuals within the organization.
Compensation to and costs of any experts engaged by the court shall be
paid by the organization.
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(46)  Theorganization shall berequired-to make periodic payments, as specified
by the court, in the following priority: (A) restitution; (B) fine; and (C) any
other monetary sanction.
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Commentary

Application Note:

1. In determining the conditions to be imposed when probation Ls ordered under §8D 1. Ifa}(G)through
{69, the court should consider the views of any governmental regulatory body that oversees conduct
of the organization relating to the instant offense. To assess the efficacy of a compliance and ethics
program submitted by the organization, the court may employ appropriate experts who shall be
afforded access to all material possessed by the organization that is necessary for a comprehensive
assessment of the proposed program. The court should approve any program that appears
reasonably calculated to preventand detect criminal conduct, as long as it is consistent with §8B2.1
(Effective Compliance and FEthics Program), and any applicable statutory and regulatory
requirements.

Periodic reports submitied in accordance with subsection H3(D)(3).should be provided to any
governmental regulatory body that oversees conduct of the organization relating (o the instant

offense.
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