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By Alix Stuart

A year ago, Chesapeake Energy announced that its 
famously wealthy founding CEO, Aubrey Mc-
Clendon, was retiring. What it didn’t mention in 

the announcement was that Chesapeake had received one of 
the most negative shareholder votes on executive compensa-
tion in the short history of say-on-pay in the United States. 
Only 20 percent of shareholders supported the pay package 
in June 2012, compared to the 90 percent and better the ma-
jority of other companies saw.

Indirect as it may be, Chesapeake’s CEO change may be 
one of the most tangible outcomes to emerge from the near-
ly 900 pages of Dodd-Frank Act legislation signed into law 
in July 2010. Indeed, many regulatory watchers say the non-
binding shareholder vote on executive compensation may be 
the most successful provision of the landmark reform law. 
Chesapeake’s stock rose in the immediate aftermath of news 
that Chesapeake was forcing out the entrenched CEO, and 
it has gone up about 30 percent since McClendon’s successor 
was named in May.

Many of the other provisions are either too new to tell if 
they are working as intended, still being ironed out, or have 
yet to be proposed. Regulators have implemented just over 
50 percent of the 398 required by the law, according to a Jan. 
2 tally by law firm Davis Polk, and 27.6 percent have not 
yet even been proposed. Those that have come to fruition 
are creating a lot of administrative and compliance work, 
but so far show few real benefits, experts say. “The bottom 
line is that it’s still early days,” says Hal Scott, director of 
the Center on Capital Markets Regu-
lation, a research organization that has 
been tracking implementation closely.

Banking on Rules

Crafted in the wake of the 2008 
financial crisis, the main point 

of Dodd-Frank was to stabilize the 
financial system, so that banks like 
Lehman Brothers wouldn’t collapse 
again and others like AIG wouldn’t find themselves in the 
position of needing billions of taxpayer dollars to survive. 
Whether the legislation is doing that—or even has the ca-
pacity to do it—is up for debate.

It’s unclear what would happen if a big bank gets in 
trouble, for example, since the Federal Deposit Insurance 
Corp.’s “single point of entry” plan in which shareholders 
and unsecured creditors would be wiped out to foster an 
orderly liquidation of the assets remains untested. Momen-
tum is gathering for banks around the world to face higher 
capital holding requirements as Dodd-Frank statutes over-

lap with Basel III efforts, but many loose ends remain.
Meanwhile, the repurchase agreements, or “repos,” that 

were at the heart of Lehman’s problems in 2008 are still 
problematic. Dodd-Frank does not address them in much 
detail, but the daily amount outstanding declined from $7 
trillion to less than $5 trillion over the course of 2008, and it 
has stayed in that range ever since, according to Federal Re-
serve data on the 21 primary dealers. That decline alleviates 
the original problem, but creates others, namely, decreased 
liquidity among banks that are operating in defense mode. 
“There are areas where there has been some significant im-
provement, but I would not say we’re prepared for the next 
crisis,” says David Skeel, a professor at the University of 
Pennsylvania Law School and author of The New Financial 
Deal: Understanding the Dodd-Frank Act and Its (Unin-
tended) Consequences.

One of the most contentious rules for banks that could 
have the broadest effect on corporate finance is the Volcker 
rule, approved in early December by the five regulatory 
agencies tasked with implementing it. In theory, it aims to 
stop banks from trading on their own account. In reality, “it 
is a complete mess, because it’s really hard to distinguish the 
things that are not allowed, like proprietary trading, from 
what is allowed, such as market making and making trades 
for clients,” Skeel says.

In recent testimony before the House Committee on Fi-
nancial Services, Securities Industry and Financial Markets 
Association CEO Kenneth Bentsen pointed out that the rule 
is overly complex for banks to implement and lacks a clear 
enforcer, both of which contribute to high compliance costs 
that are likely to erode equity valuations. Big banks, mean-
while, are seeking relief from some aspects of the Volcker 
Rule, and many are projecting minimal impact on earnings 
at this point. 

Sunshine and Swaps

Perhaps the most complete area of Dodd-Frank rulemak-
ing revolves around derivatives oversight and, in particu-

lar, the swaps market. The law gave the Commodity Futures 
Trading Commission authority to require all standardized 
derivatives to trade on open exchanges or swap execution fa-
cilities, and move through central clearinghouses to increase 
transparency and reduce risk. All transactions must now be 
reported to the CFTC, as well, so regulators can track them.

The CFTC is still writing rules, but has finalized many 
of the major ones. The good news: Non-financial companies 
that use swaps for hedging avoided the very real possibility 
that they would have to take on the compliance-laden desig-
nation of swaps dealers. The bad news: Heavier compliance 
burdens on swaps dealers will make the transactions more ex-
pensive and in some cases impractical to execute. “The Dodd-

The Dodd-Frank Act: Where Are We Now?
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Frank rules in this area took a market that had zero regu-
lation and brought it to nearly 100 percent regulation,” says 
Susan Ervin, a partner with Davis Polk. “This really could 
not fail to affect some of the major ways people do business.”

A thorny area right now is who must report a swap 
transaction to the CFTC. Dealers who are subject to Dodd-
Frank for other reasons will typically do it for clients, but 
those that aren’t, particularly foreign ones, are balking. 
That’s likely to lead to a market shift, says Andrea Kramer, 
a partner with the law firm McDermott Will & Emery, in 
which U.S. companies only trade with dealers who will re-
port for them. At the same time, it’s unclear to what extent 
overseas-based counterparties with some business in the 

United States will have to comply with Dodd-Frank, an is-
sue the CFTC is expected to clarify in coming months.

The larger question, of course, is what the CFTC will—
and can—do with the data it receives. “There will be greater 
transparency, but it’s going to be very hard to have mean-
ingful regulatory surveillance over the entire market,” says 
Ervin. That’s in part because the CFTC is a small, under-
funded agency, and in part because many swaps will contin-
ue to be customized transactions with any number of vari-
ables that are hard to compare. One swap for oil could run 
for six months and involve 100,000 barrels, another could 

The following graphs from Davis Polk estimate what progress has been made on Dodd-Frank Rule requirements by the SEC, CFTC, bank regulators, 
and others, as of Nov. 1, 2013. Values in parentheses refer to number of rulemaking requirements.

Source: DavisPolk.

DODD-FRANK RULEMAKING PROGRESS BY AGENCY

Bank Regulators (135)

Future Deadline:
Not Proposed, 25 Future Deadline:

Proposed, 5

Finalized, 43

Missed Deadline:
Not Proposed, 17

Missed Deadline:
Proposed, 45

SEC (95) Future Deadline:
Not Proposed, 10

Finalized, 35

Missed Deadline:
Not Proposed, 8

Future Deadline:
Proposed, 2

Missed Deadline:
Proposed, 40

CFTC (60)

Future Deadline:
Not Proposed, 1

Finalized, 43

Missed Deadline:
Not Proposed, 6

Missed Deadline:
Proposed, 10

Other (108)

Missed 
Deadline:
Proposed, 15

Finalized, 41

Missed Deadline:
Not Proposed, 29

Future Deadline:
Proposed, 4

Future Deadline:
Not Proposed, 19

Continued on Page 16  
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By Karen Kroll

Just how much have the governance provisions of the 
Dodd-Frank Act actually enhanced corporate govern-
ance? It depends on who you ask.

While some bemoan the law’s scattershot approach to gov-
ernance, most say that its biggest effect is that it has caused 
investors and boards to communicate more with each other. 
And nearly everyone agrees that’s a good thing.

The biggest change to governance has come from a pro-
vision of Dodd-Frank that provides investors with an advi-
sory vote on executive compensation plans, known as “say on 
pay.” While most companies have received majority votes on 
their plans, the fear of a low tally has forced many companies 
to make changes to executive compensation.

Say-on-pay has also pushed boards to reach out to inves-
tor groups to assess their views on pay plans, and that has 
opened the door to a wider discussion on other governance 
topics. “This one small provision in the Dodd-Frank Act has 
been a catalyst for engagement between companies and their 
shareholders,” says Amy Borrus, deputy director with the 
Council of Institutional Investors. 

The new channels of communication could have a big 
effect on how investors register their displeasure with the 
board, say governance experts. In the past, shareholders who 
were unhappy with a company’s executive compensation pro-
gram had one option: to vote the directors out, notes Robert 
McCormick, chief policy officer with proxy advisory firm 
Glass Lewis & Co. That’s not always the action shareholders 
might feel is in the best interests of the organization. “Now, 
they can send a more direct message,” McCormick says.

Indeed, most corporate boards are well aware of the power 
of these votes, even though they’re non-binding and about 98 
percent passed in 2013, according to Equilar. Given that so 
many votes are supported by wide margins, directors don’t 
want their firms to be in the minority that either fail or just 
barely pass, Borrus says. “They want a strong margin of sup-
port.”

To achieve that, board members are more actively reach-
ing out to investors. A study, “The First Year of Say-on-Pay 
Under Dodd-Frank: An Empirical Analysis and Look For-
ward,” by researchers at Wake Forest and Vanderbilt, con-
cluded, in part: “Mandatory say-on-pay seems to have en-
couraged management to be more responsive to shareholder 
concerns about executive pay and corporate governance.”

While governance advisers generally agree the increase in 
dialogue between investors and shareholders is a positive de-
velopment, some say say-on-pay hasn’t changed the overall 
compensation picture that much. Expectations that the pro-
vision would reduce CEO compensation levels, for example, 
haven’t been met, notes Patrick McGurn, executive director 

at proxy advisory firm ISS.  He says some politicians prob-
ably looked at say-on-pay as a way of dealing with broader 
issues of income disparity and runaway executive pay. “But 
say-on-pay hasn’t done that anywhere.”

Others say it doesn’t get at underlying problems with ex-
ecutive compensation plans. Allowing just a straight up or 
down vote on executive compensation “is kind of a blunt in-
strument,” says William Kelly, a partner with the law firm 
Davis Polk. “You don’t get nuanced lessons.”

According to Kelly, some of the difficulties with the gov-
ernance provisions of Dodd-Frank are that they are too var-
ied and inconsistent in approach. “Certainly, there’s no co-
herent theory of corporate governance that you can get from 
Dodd-Frank,” says Kelly.

David Lynn, a partner and co-chair of the corporate fi-
nance practice at law firm Morrison & Foerster, says Dodd-
Frank falls short on governance reforms, at least compared 
to the Sarbanes-Oxley Act. SOX, he says, was an attempt to 
learn from the wrongdoing that occurred at companies like 
WorldCom and Enron, and thus focused on the internal con-
trol function and auditor independence. In contrast, Dodd-
Frank takes a “scattershot” approach and includes a grab-bag 
of items that were making headlines at the time, Lynn says. 
“You can’t say that if we’d had say-on-pay the financial crisis 
wouldn’t have happened.”

Disclosure Provisions

Several Dodd-Frank governance pro-
visions require companies to dis-

close information on everything from 
the independence of their compensa-
tion committee members to the ratio 
of CEO compensation to that of rank-
and-file employees. Again, the potential 
effect–not all the regulations have been 
issued–likely will be mixed, say gov-
ernance advisers.

One is Section 952, which deals with the independence of 
compensation committee members as well as any compensa-
tion consultants a company might engage. The rules the SEC 
adopted in January 2013 determine independence based on 
several factors, including any other services provided by the 
consultant as well as the business or personal relationship be-
tween the consultant and members of the compensation com-
mittee.

So far, the regulations don’t appear to have had much of 
an effect. “I think this was a solution in search of a problem,” 
McGurn says, as the NYSE and Nasdaq already had require-
ments regarding compensation committee and consultant in-
dependence. “It’s probably good to have the statutes modern-
ized, but the practice had outpaced the rate of change” in the 

How Dodd-Frank Pressures Corp. Governance
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legislation, he adds.
Section 953 of Dodd-Frank requires companies to com-

pare and disclose the ratio of total CEO compensation to the 
median total compensation of all other employees. The SEC 
proposed rules on the pay ratio disclosure in September 2013, 
with a sixty-day comment period, but it has yet to issue final 
rules. Many companies say they are concerned the disclosure 
will be misleading and difficult to compile.

Charles Elson, law professor and chair with the John L. 
Weinberg Center for Corporate Governance at the Universi-
ty of Delaware, says he is also opposed to the required disclo-
sure. “It’s more a political thing; to shock,” he says. Still, El-
son sees one potential benefit to the rule. “It will force boards 
to look at pay in the totality of the organization,” Elson says.

Section 953 also requires companies to disclose informa-
tion on pay-for-performance executive compensation practic-
es. Although the SEC has yet to adopt rules on this provision, 
a number of companies already provide such information, 
reasoning that it’s an effective means of selling the rationale 
behind their compensation programs, McGurn says.

The next section, 954, requires the SEC to direct the stock 
exchanges to prohibit companies from listing securities if 
they haven’t developed and implemented compensation claw-
back policies. These rules also are also still in the works.

“This is one of the most heavily anticipated from inves-
tors’ point of view,” McGurn says. While Sarbanes-Oxley 
also included a claw-back provision, it applied just to the 
CEO and CFO. “Clawbacks under Dodd-Frank are closer to 
the adage, ‘If you didn’t earn it, you must return it,’” he says. 
The policies would apply to “any current or former executive 
officer of the issuer who received incentive-based compensa-
tion.”

However, many companies already disclose their claw-
back policies, McCormick points out. Indeed, according to 
a 2012 Ernst & Young report, 86 percent of the Fortune 100 
companies do so, up from 18 percent in 2006. “Sharehold-
er pressure was sufficient; it really pushed companies to do 
more.”

Similarly, many companies already disclose whether 
their directors and employees can hedge any decreases in the 
market value of their stock—another requirement contained 
within Section 955 of Dodd Frank. “You can see these in 
most Fortune 500 companies’ proxy statements,” Lynn says. 
The SEC has yet to propose and adopt these rules. 

If No Dodd-Frank?

The fact that many companies have begun implementing 
some of the provisions contained within Dodd-Frank 

even before the SEC has issued final rules prompts the ques-
tion: Would investor activism have led to these changes, even 
without the legislation?

Again, opinions differ. “If there were no governance pro-
visions within Dodd-Frank, probably from a governance 
standpoint, we’d be in the same place,” Elson says. State 

While the proxy access provision of the Dodd-Frank Act was over-
turned by a federal court, the SEC’s rules on private ordering, which 
is used to gain proxy access on a company-by-company basis, was 
left intact.

In 2011, the U.S. Court of Appeals for the District of Columbia va-
cated the Security and Exchange Commission’s Rule 14a-11, which 
would have allowed shareholders with at least three percent of the 
shares outstanding to nominate up to 20 percent of a company’s 
board.

However, shareholders still can use what’s known as private or-
dering to gain proxy access on a company-by-company basis. This 
year, 12 shareholder proposals appeared on ballots, according to 
ISS Governance. That was up from nine in 2012. While average sup-
port dropped from 35.6 to 30.8 percent, three proposals received 
majority support, up from two in 2012. Additionally, investors’ 
votes indicated “a strong preference for proposals with minimum 
ownership thresholds of three percent of shares outstanding for 
three years,” ISS said in its 2013 Proxy Season Review.

Even before 2011, proxy access proposals already were moving 
along at the state level, says Charles Elson, law professor at the 
University of Delaware. He points out that Delaware enacted proxy 
access rules in 2009.

However, that doesn’t mean that the SEC’s rule was superfluous. 
In a 2009 paper, “Delaware’s New Proxy Access: Much Ado About 
Nothing?” Lisa Fairfax, professor of law at the George Washing-
ton University Law School, argues that potential action by the SEC 
actually prompted Delaware’s actions. “While not necessarily a 
persistent check, Delaware nevertheless shapes it laws with the 
background understanding that its failure to sufficiently protect the 
interests of shareholders and the corporation could trigger federal 
intervention.”

—Karen Kroll

PROXY ACCESS

“Certainly, there’s no coherent theory of 
corporate governance that you can get 
from Dodd-Frank.”

William Kelly, Partner, Davis Polk

Continued on Page 16  
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The growth of data volumes and new 
formats such as social media and voice, 
combined with major changes in the regu-
latory environment, are creating urgent 
data management challenges for financial 
services firms and other enterprises in 
highly regulated industries. Unfortunately, 
most legacy IT infrastructures were not 
designed to meet the demands of this new 
environment and many companies are 
struggling to adapt, not just in terms of 
their systems, but also with their compli-
ance policies and procedures. IT execu-
tives at such companies are under the gun 
to quickly upgrade their infrastructures 
and processes to address new compliance 
challenges, such as social media, voice 
archiving, and Dodd-Frank voice record-
keeping mandates. For many organiza-
tions, the answer to today’s most pressing 
data management problems can be found 
in the cloud. Here’s why. 

IT leaders in financial services and re-
lated highly regulated industries are facing 
a challenging new landscape that is pre-
cipitating a growing urgency to address 
how their organizations create, store, and 
manage data on an institutional and global 
scale. Think about how dramatically the 
world has changed in just the past five 
years. The financial crisis of 2008 ushered 
in an era of much greater scrutiny and reg-
ulatory oversight, embodied by legislation 
such as the Dodd-Frank Act in the United 
States, which holds financial services or-
ganizations accountable to a much higher 
degree of transparency in their internal 
communications and in their dealings with 
customers, partners, and regulators.

These transformative changes are forc-
ing IT decision makers to address some of 
the most important questions they have 
ever faced, questions that may define how 

they manage information for many years 
to come, including:

 » How do I address new data formats, 
such as social media and mobile, in 
terms of both supporting the massive 
data volumes they are generating and 
in setting up the right policies and pro-
cedures for information governance?

 » How do I adapt and/or alter my infra-
structure to address the speed, vol-
ume, and response times required to 
enable the big data initiatives that are 
becoming critical to our business?

 » Now that regulators have included 
voice as a regulated data type, how 
can I ensure that my enterprise infor-
mation archiving solution is capable of 
dealing with all of the issues involved 
in retaining, archiving, accessing, and 
reporting on recorded voice?

 » As I look to the vast potential of cloud 
solutions to address these challenges, 
how do I ensure that my global deploy-
ments will meet data privacy require-
ments worldwide?

 » How do I ensure that my data will 
be secure when moving to the cloud, 
and how do I ensure that I am work-
ing with a cloud partner that has the 
requisite expertise, experience, and 
stability to trust with my most vital 
information assets?

In addition to changes in the regula-
tory environment, this transformation 
in data management is being driven by a 
combination of technology advances and 
dramatic shifts in the way people deploy 

technology. The rise of social media and 
the rapid proliferation of powerful mobile 
devices such as smartphones and tablet 
computers have opened up new channels 
of communications among customers and 
employees, spurring new challenges such 
as the bring-your-own-device (BYOD) 
trend. 

While these new channels can be ex-
tremely valuable in enhancing productiv-
ity and enabling business agility for finan-
cial services firms, they can also create 
nightmarish challenges for the IT depart-
ments that have to manage them and the 
compliance officers that have to account 
for them. Organizations must now be able 
to save, store, archive, protect, and ac-
cess a much broader and more challeng-
ing class of information than ever before. 
This includes not only e-mails, texts, and 
files, but also social media—blog com-
ments, tweets, instant messages, Face-
book posts—and voice data of all types, 
including voice recordings.

Technology advances and innovations 
go well beyond social media. Organiza-
tions are creating more data across the 
board than ever. According to one study, 
we are now generating as much data every 
10 minutes as was generated throughout 
the entire history of humanity through 
2003.1 Beyond this, the amount of data 
being created is doubling every year, and 
90 percent of this data is of the unstruc-
tured type that makes up e-mails, social 
media, and videos.2

Add to this the growth of virtualiza-

1 “Big Data or Too Much Information?” 
Smithsonian, May 7, 2012

2 “Extracting Value from Chaos,” IDC, 
June 2011

How Bloomberg’s Cloud Tackles 
Dodd-Frank Recordkeeping

For Financial ServiceS and regulated induStrieS

Social Media, Voice, Dodd-Frank Act Recordkeeping, and More
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tion and cloud computing, the possibili-
ties enabled by big data analytics, and the 
advances in speed and performance in fi-
nancial trading systems, and you end up 
with a technology environment that is 
absolutely primed for upheaval. IDC, in 
fact, has characterized the combination 
of mobile computing, cloud services, so-
cial networking, and big data analytics as 
the IT industry’s next dominant platform, 
accounting for 80 percent of IT spending 
growth between now and 2020.3

Advantages in the Cloud for  
Enterprise Data Management
Most legacy data management infrastruc-
tures are ill equipped to handle the new 
challenges facing financial services firms 
and are groaning under the weight of try-
ing to manage new sources of data along 
with existing enterprise data. They are 
struggling on a variety of levels—speed, 
application performance, management 
complexity, and scalability, to name a few. 
As data creation continues to grow ex-
ponentially, infrastructure deployments 
that support regulatory compliance and 
deliver enterprise data management effi-
ciencies are becoming much more difficult 
to achieve and much more expensive to 
manage and scale. The sooner IT lead-
ers act to address these challenges, the 
more successful they will be in meeting 
the compliance and data management re-
quirements of this new era.

For many IT leaders, the logical answer 
to this burgeoning data management chal-
lenge is to look to a cloud services pro-
vider for the solution. Why? The right 
cloud solution can provide an elegant 
answer to many of the issues involved in 
reconfiguring technology infrastructures 
and addressing the critical components of 
enterprise compliance and data manage-
ment. Turning enterprise data manage-
ment over to a trusted cloud provider 
enables organizations to:

 » Immediately upgrade their infrastruc-

3 “IDC Predicts 2012 Will Be The Year of Mo-
bile and Cloud Wars as IT Vendors Vie For Lead-
ership While the Industry Redefines Itself,” IDC, 
Dec. 1, 2011

ture without having to make a signifi-
cant upfront capital investment.

 » Lower total cost of ownership (TCO) 
with a manageable, highly predictable, 
and easily scalable cost structure.

 » Deploy a flexible solution that is ca-
pable of quickly adapting to changing 
regulatory requirements.

 » Eliminate the data silos that are often 
a roadblock to the consistent imple-
mentation of compliance processes 
across all regulated content.

 » Redeploy valuable IT resources to ad-
dress more strategic initiatives that 
could help to grow organizational rev-
enues and enhance profitability.

 » Protect data in a secure environment 
that deploys best-of-breed protec-
tion, archiving, and redundancy to en-
sure the integrity and confidentiality 
of data.

The challenge, until now, has been in 
identifying a cloud supplier with the ro-
bust technology infrastructure, financial 
services experience, reputation for iron-
clad security, and deep industry knowl-
edge that gives IT leaders unquestioned 
confidence in the provider’s ability to 
manage the organization’s most impor-
tant asset. The launch of Bloomberg’s 
cloud, supported by an organization al-
ready deeply embedded in nearly every 
financial services company’s most strate-
gic operations, has changed the paradigm 
and given IT decision makers in regulated 
industries the opportunity to work with 
a trusted provider that is already a major 
partner for the most demanding enter-
prises in the world. 

What to Look for in an Enterprise 
Data Management Solution
In financial services or any other regulat-
ed industry, it is imperative that IT leaders 
get their enterprise data under control. 
The risks of non-compliance are just too 
great, and the expenses involved in elec-
tronic discovery are skyrocketing—not 

even considering the specter of litigation 
losses that impact finances and cause se-
rious damage to the company’s brand. 
According to one study, e-discovery 
costs can range up to $30,000 for each 
gigabyte, which can run up to a stagger-
ing fee if lawyers can’t find what they are 
looking for.4 Regulators—including the 
SEC, FINRA, the CFTC, the FCA/PRA in 
the United Kingdom and the U.S. Justice 
Dept.—are also coming down hard on 
firms for failing to maintain proper control 
of their data, in particular recordkeeping 
of unstructured data, with companies that 
have failed to produce the proper records 
seeing fines and legal settlements into the 
billions of dollars.

The strictures imposed by Dodd-
Frank legislation are adding to the sense 
of urgency for financial services firms. 
Enterprises now have to be able to re-
construct a complete derivatives trade 
for the CFTC in just 72 hours—including 
all pre- and post-trade communications. 
This means all communications, includ-
ing e-mail, voice, instant messaging, and 
other forms now have to be digitized, 
tagged, and stored to achieve compliance. 
And those digital recordings—along with 
the various tweets, IMs, texts, and other 
communications spread throughout the 
organization (even those created on em-
ployees’ cell phones)—must not only be 
collected, digitized, tagged, and stored, 
they must also be backed up and made 
easily accessible in response to a regula-
tory or legal request, often at a moment’s 
notice. And at some point in the lifecycle, 
each piece of data must be archived and, 
eventually, destroyed in a legally defen-
sible manner at a proscribed point in time.

One of the key factors for IT profes-
sionals in considering enterprise data 
management solutions is to make sure 
that the technology is in place to allow 
the organization to apply best practices 
enterprise-wide to all data—including 
social media and recorded voice. To-
day’s data management solutions must 
ensure that all enterprise data is prop-

4 “E-discovery costs: Pay now or pay lat-
er,” Inside Counsel, May 23, 2012
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erly tagged, stored in a cost-efficient 
manner, subject to consistent policy 
management and enforcement, and de-
stroyed when required. Solutions must 
also enable organizations to access data 
with the speed and performance nec-
essary to remain compliant with regu-
latory mandates and avoid potentially 
massive expenses and litigation losses 
related to e-discovery. 

Focusing on management of data 
across the global enterprise is particularly 
critical as a foundation for big data ana-
lytics. All of the unstructured data being 
created throughout the enterprise and by 
consumers on social media can be used to 
enhance business services and add signifi-
cant value to the customer experience. 
But one of the challenges in managing all 
of that unstructured content globally is 
abiding by all of the prevailing regional reg-
ulations across all corporate communica-
tions and content, including e-mail, social 
media, IM files, and documents. To enable 
big data analytics, IT executives need to 
deploy a solution such as Bloomberg Lo-
cal Vault, which is capable of supporting 
various regional and national regulations 
governing data transmission and storage, 
as well as large-scale analytics.

Another important factor is managing 
the costs associated with this potential 
undertaking. As noted, the amount of data 
being produced in financial services firms 
is growing at an astounding rate, with no 
let-up in sight. Without the proper system 
in place to manage this data, the potential 
costs can quickly spiral out of control. In 
addition, because of stricter compliance 
and e-discovery requirements for pro-
ducing information, many of the legacy 
archiving solutions in place—particularly 
any using tape formats—are woefully in-
adequate and must be replaced or upgrad-
ed. Turning to a cloud-based service can 
reap dramatic benefits in TCO: According 
to IDC, a mid-size financial services firm 
can gain up to 45 percent in savings over 
a three-year period when using a cloud-
based archiving solution as opposed to an 
on-premises solution.5

5 “Building the Case for Moving Com-
pliance, eDiscovery and Archives to the 
Cloud,” IDC, June 2011

Application performance is another 
important consideration driving the need 
for new ways to address enterprise-wide 
data management. Within most legacy IT 
environments, disparate systems and ap-
plications have proliferated, meaning that 
data is being created in different formats, 
on different media, in a wide range of 
physical locations. This rapid proliferation 
of data is not only making it more difficult 
to apply and enforce consistent policies 
among all these disparate systems, it is 
also often impacting the performance of 
legacy infrastructures, slowing down per-
formance of mission-critical applications. 
By moving the responsibility of data man-
agement to the cloud and consolidating it 
in one place for the entire enterprise, IT 
has the opportunity to refocus legacy IT 
resources in a way that not only makes 
economic sense, but can also deliver im-
mediate performance improvements—
without requiring a concurrent invest-
ment in massive hardware and software 
upgrades.

Assessing the Impact of Bloomberg 
in the Market
Moving enterprise data management to 
a cloud services provider is as impor-
tant a decision as an IT leader can make. 
The significant benefits of making that 
move must be accompanied by assur-
ances of integrity and performance, scal-
ability, agility, deep industry knowledge, 
and ironclad security. As noted by IDC, 
“When moving critical functions such as 
compliance and e-discovery to a cloud 
provider, financial services firms must 
place paramount importance on choosing 
a service provider who has vertically in-
tegrated knowledge, legal and compliance 
competencies, security domain expertise, 
and a strong focus on customer service. 
Moreover, the reputation of the service 
provider must be evaluated and their ser-
vice capabilities and specialized domain 
expertise examined.”6

As such, Bloomberg has garnered sig-
nificant attention as a provider of cloud-
based enterprise data management ser-
vices, offering a solution that has been 
adopted by more than 600 enterprises 

6 Ibid, footnote No. 5

globally. Bloomberg initially entered the 
market in 2010 with Bloomberg Vault, to 
leverage the company’s domain expertise 
in electronic messaging, which encom-
passes more than 220 million daily mes-
sages and 65 billion archived messages. 
The cloud-based service now comprises a 
complete end-to-end solution for enter-
prise data management, archiving, com-
pliance, policy management, and e-dis-
covery. Several key factors differentiate 
Bloomberg Vault from any other cloud-
based service on the market, specifically:

 » Comprehensive, all-inclusive solution: 
Bloomberg Vault provides an end-to-
end solution that consolidates com-
pliance processes, legal search, and 
retention management into a single 
system, which eliminates the prob-
lem of managing different platforms 
across the enterprise. Because it is 
cloud-based, it mitigates the need for 
upfront capital expenditures and is 
easy to scale for growing data stor-
age and management requirements. A 
single administrative console enables 
consistent enforcement of retention 
policies and legal holds across all mes-
sage types. All content is uniformly 
indexed and retrieved by Bloomberg 
Vault, simplifying the rapid accessibil-
ity of data—even archived data—for 
compliance and e-discovery requests.

 » Meets global data privacy demands 
with Local Vault: The global infra-
structure required to support a cloud-
based service of this type is massive 
and requires a sizable investment in 
infrastructure and specialized exper-
tise for any company entering the mar-
ket. Bloomberg has the experience 
of building and managing the world’s 
largest private network across more 
than 120 international data center 
sites, and Bloomberg Vault’s services 
are delivered on this network. All 
Bloomberg customers are guaranteed 
real-time business continuity and data 
recovery capability. Bloomberg Vault’s 
WORM-enabled compliant infrastruc-
ture is designed to keep archived data 
in a high-availability state by replicat-
ing it across geographically dispersed 
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data centers. With Bloomberg Local 
Vault, organizations can enable data 
archiving policies to be configured at 
the employee level to abide by prevail-
ing regional regulations across all cor-
porate communications and content. 
With its network of secure, globally 
linked local data centers, Bloomberg 
Local Vault allows for in-region or in-
country archiving, along with in-coun-
try secure data transfer, data storage, 
and instant search and analytics.

 » Core competencies in providing unin-
terrupted uptime and strict data se-
curity: Financial services firms already 
rely upon Bloomberg to deliver unin-
terrupted uptime and ironclad secu-
rity for their most critical and sophis-
ticated trading applications. The same 
expertise and technologies that have 
been applied to the delivery of ser-
vices through the ubiquitous Bloom-
berg terminals have been applied to 
the Bloomberg Vault cloud-based 
solution for enterprise data manage-
ment. The Bloomberg network can 
scale up to more than 2,000 messages 
sent per second, and all access is via 
biometric multifactor security. Bloom-
berg Vault conducts an annual SSAE-16 
SOC security audit by Ernst & Young 
to demonstrate best-in-class security 
processes to clients.

 » Support for all of your key initiatives, 
including Dodd-Frank compliance: 
You can manage all of your data from 
a single location while still supporting 
all of the key initiatives that are driv-
ing today’s businesses, such as social 
media and BYOD. Biometrically au-
thenticated, authorized users can 
manage an organization’s entire com-
pliance workflow, from updating user 
accounts to customizing retention 
policies using a broad range of devices, 
including mobile devices such as tab-
lets. Bloomberg Vault also provides 
a single platform to manage all of the 
data archiving and management chal-
lenges engendered by Dodd-Frank leg-
islation, including voice archiving and 
social media, which would otherwise 
severely test the limits—and limita-

tions—of existing legacy solutions.

 » Expert knowledge of financial services 
and related highly regulated markets: 
One of the big challenges for financial 
services firms is the constantly evolv-
ing landscape within the regulatory 
and e-discovery environments. Dodd-
Frank, for example, was passed in 
the summer of 2010, yet many of the 
specific compliance proscriptions are 
still being defined. One of the biggest 
advantages of working with Bloom-
berg is that its entire business rests 
on its deep financial services expertise 
and its ability to react quickly to ev-
ery change in the regulatory environ-
ment, however slight. As an example, 
enterprises using Bloomberg Vault can 
request SEC, FINRA, and CFTC ‘at-
testation letters’ to demonstrate re-
cordkeeping compliance.

 » Existing, deep-rooted relationships 
within the financial services industry: 
Bloomberg’s technology is already 
deeply embedded within virtually ev-
ery financial services firm. These com-
panies already trust Bloomberg with 
their most important mission-critical 
applications. Extending that same 
trust to enterprise-wide data manage-
ment is really just a short step. With 
any other cloud supplier, it would be a 
giant leap.

Conclusion
When it comes to the management of 
enterprise information, financial services 
companies and firms in other highly regu-
lated industries are facing a perfect storm 
of challenges. Just as the rules for compli-
ance and e-discovery are tightening and 
requiring more oversight, the underlying 
and supporting technology is undergoing 
a sea change, with the computing world 
shifting to a new paradigm. Companies 
that are trying to go it alone by rebuild-
ing or adjusting their infrastructures are 
in for a long, hard, expensive, and at times 
painful transition. 

Fortunately, the changes that are tak-
ing place in enterprise technology are 
opening up a clearer and more direct 
path for regulated enterprises to deploy 

cloud-based solutions. The cloud makes 
the transition much simpler and cost-ef-
fective, and provides a long-term solution 
that is much easier to manage and scale. 
The inherent benefits of the cloud are the 
reason it is one of the driving forces be-
hind this next computing paradigm. With 
the right cloud solution in place, enter-
prises can address all of the key questions 
they are facing in transforming their in-
formation management technologies and 
policies, including how to:

 » Manage information governance for 
new data formats such as social media, 
mobile, and voice.

 » Deploy an enterprise information ar-
chiving solution capable of managing 
retention, archiving, access, analytics, 
and reporting.

 » Ensure that global deployments meet 
data privacy requirements where your 
company does business.

 » Adapt infrastructure to address the 
speed, volume, and response times 
required to enable big data initiatives.

 » Ensure that data will be secure when 
moving to the cloud and that they are 
working with a cloud partner that has 
the necessary domain expertise, ex-
perience, and stability.

The challenge in deploying cloud-
based solutions for your enterprise data 
is typically one of trust: Data is an organi-
zation’s most important asset, and turn-
ing management of that data to a cloud 
supplier requires absolute confidence in 
that vendor’s technology solution, under-
lying infrastructure, expertise, security, 
and credibility in delivering bulletproof 
mission-critical solutions within highly 
regulated industries. Finding a vendor 
that has earned that trust has been a 
roadblock to more expansive use of the 
cloud to address today’s data manage-
ment challenges in regulated verticals. 
With the participation of Bloomberg in 
the market, that roadblock is eliminated 
and the path to a secure, trusted cloud is 
now clear and ready to be taken. ■
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Everyone, including community 
bankers, is starting to feel the  
effects of Dodd-Frank Act costs

By Karen Kroll

As companies begin to add up the cost of compliance 
with the Dodd-Frank Act, some are feeling the effects 
of what might be called slow-motion sticker shock.

As the rules required by the legislation have slowly rolled 
out, the financial effect is becoming clearer and by nearly all 
estimates the mounting costs far surpass most early assess-
ments of the expense of Dodd-Frank, especially for compa-
nies in the financial services industry.

“Bankers are just realizing how significant the new credit 
card rules, the new rules on mortgages, and the actions of the 
Consumer Financial Protection Bureau will have on their 
business,” says Lynne Barr, partner in the financial institu-
tions group and chair of the banking and consumer financial 
services practices with the law firm Goodwin Procter. “It’s 
pretty staggering.”

Barr adds that while she isn’t trying to minimize the 
damage wrought by the recession, nor the abuses that led 
up to it, “what Congress tends to do is to over-react.” The 
result may be that some of the intended remedies cause their 
own harm.

A 2012 report by Standard & Poor’s estimates that 
Dodd-Frank could reduce pretax earnings of the eight larg-
est U.S. banks by $22 to $34 billion annually, up from a 2010 
estimate of $19.5 to $26 billion. The largest chunks of the 
increase come from a new way of calculating the banks’ con-
tribution to the Federal Deposit Insurance Corp.’s Deposit 
Insurance Fund, as well as a stricter interpretation of the 
Volcker Rule’s limits on proprietary investments and trad-
ing than was initially envisioned, the S&P report notes.

Standard & Poor’s estimated that the rule alone could 
collectively cost the 10 largest U.S. banks as much as $10 
billion annually.

Dodd-Frank’s effect is beginning to be felt by commu-
nity bankers as well, says Chris Cole, senior vice president 
and senior regulatory counsel with the Independent Com-
munity Bankers of America. As recently as a year ago, many 
community bankers would have said the costs of Dodd-
Frank weren’t too bad, Cole notes.

That changed when the CFPB issued rules relating to 
mortgage loans last year. “They’ve brought the cost of com-
pliance way up for community banks,” Cole says. For in-
stance, mortgage lenders now must verify eight underwrit-
ing factors when issuing qualified mortgages; these loans 

offer lenders some protection from lawsuits, should borrow-
ers later run into problems meeting their obligations.

That’s not to say that Cole sees no value in Dodd-Frank. 
“You now have the government looking more seriously at 
how the big banks are managed.”

Not Just Financials

While many of the provisions in Dodd-Frank are aimed 
at financial institutions, some cut across other indus-

tries. That’s the case with several sections of Title VII of the 
Act, “Wall Street Transparency and Accountability,” which 
imposes new oversight and regulations on over-the-counter 
derivative transactions. Most manufacturers use derivatives 
to hedge transactions involving commodities, interest rates, 
or foreign currencies—not to speculate. They still may be 
affected by, for example, by a proposed requirement that de-
rivatives users post margins on their transactions.

A 2012 letter from the Coalition for Derivatives End-
Users to the FDIC, the Federal Reserve, and other regula-
tors states that placing a margin requirement of 3 percent 
on the S&P 500 companies could reduce capital spending 
by between $5.1 and $6.7 billion. “Companies need to have 
the money sitting aside,” for the margin requirement, says 
Carolyn Lee, senior director of tax policy with the National 

Association of Manufacturers. 
NAM is working with legislators to remove end-users 

from the proposed requirements. The Coalition’s letter to 
regulators points out that “the text, structure, legislative his-
tory, and purpose of the Dodd-Frank Act all evidence that 
Congress did not intend for end-users to be subject to mar-
gin requirements.” However, some regulators disagree about 
the intent of the statutes, Lee notes.

Overall, the private sector will spend more than 24 mil-
lion hours each year complying with the first 224 (out of 
400) rules established by Dodd-Frank, according to the 
Dodd-Frank Burden Tracker, a creation of the House 
Committee on Financial Services. That compares to an ini-
tial estimate of about 20 million hours.

Ultimately, Dodd-Frank’s effect likely will extend be-
yond the expense side of businesses’ ledgers and hit their 
top lines, as well. That’s because the regulations may in-
fluence the decisions executives make about the businesses 

The Costs of Dodd-Frank Act Compliance

“The benefits at this stage are very 
speculative. We’re not in an economic 
environment where the benefits have 
become apparent.”

William Mayer, Partner, Goodwin Procter
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they’ll pursue.
These less visible costs, typically resulting from changes 

in companies’ behavior can be more significant than the 
costs of, say, legal fees or IT investments that companies in-
cur in order to comply with the new rules. “The directly 
visible stuff is just the tip of the iceberg,” says Jim Angel, 
associate professor at Georgetown University specializing 
in the structure and regulation of financial markets. More 
significantly, companies may avoid certain product lines be-
cause they don’t want to run afoul of a new rule. Overall 
economic costs rise “if you have less competition in certain 
areas and if firms don’t compete where they have a competi-
tive advantage,” Angel says.

These repercussions may mean the law ultimately fails to 
achieve its goals of protecting consumers and fostering a saf-
er financial system. Cole notes that if the number of banks 
making mortgages declines, consumers may pay more for 
their loans or have a harder time finding them.  

Costs vs. Benefits

Additionally, some requirements appear likely to im-
pose significant costs for questionable benefits. One is 

the pay-ratio rule contained in Section 953 of Dodd-Frank. 
The provision requires listed companies to calculate the pay 
of its chief executive officer as a ratio to that of its median 
employee. “This is something that will again pose a huge 

cost burden,” says Lee of NAM. Along with the task of as-
sembling the data—enormous in itself—companies need to 
comply with data privacy laws that can vary from country 
to country.

Even those within the SEC have questions about the cost 
of the rule compared to its benefits. “The pay ratio compu-
tation that the proposed rules would require is sure to cost 
a lot and teach very little,” said SEC Commissioner Daniel 
Gallagher in a statement. “There are no—count them, zero—
benefits that our staff have been able to discern.” 

Similarly, the conflict minerals rules of the law also likely 
will boost costs for little benefit, Angel says. “Clearly, there 
are horrific human rights abuses taking place in the Congo.” 
However, making all public companies, including those 
with no business activity in the Congo, audit their supply 
chains—again a costly undertaking—is among the rules that 
are “totally useless,” Angel says. 

Indeed several legal challenges to Dodd-Frank Act provi-
sions are based on the idea that the regulatory agencies writ-
ing the rules didn’t perform the required work to calculate 
the cost of compliance versus the benefits to the financial 
system.

At the same time, it’s important to note that some ex-
penses often attributed to Dodd-Frank probably would 

The following chart from S&P shows the estimated effect the Dodd-Frank Act will have on aggregate large bank earnings.

Source: Standard & Poor’s.

DODD-FRANK’S EFFECT ON BANK EARNINGS

(Bil. $)

Rule 
Prior  

estimate 

New estimate (loose 
interpretation of the 

Volcker Rule) 

New estimate (strict 
interpretation of the 

Volcker Rule) 
Already in 
earnings?

Durbin Amendment (limits on interchange fees) 4.5-5.0 5.4 5.4 Yes

Derivatives (regulating the over-the-counter swaps market) 5.5-6.0 4.5-5.0 4.5-5.0 No

Deposit insurance (a new risk-based calculation method  
for assessments) 

3.5-4.0 9.0-11.0 9.0-11.0 Yes

Volcker Rule (limiting proprietary investments and trading) 3.5-4.0 2.0-3.0 8.0-10.0 No

Costs (higher regulatory and compliance expenses) 2.5-3.0 2.0-2.5 2.0-2.5 No

Total 19.5-26.0 22.9-26.9 28.9-33.9 

Continued on Page 17  
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By Joe Mont

While much of the Dodd-Frank Act 
is complete, efforts to repeal the  
Act are still underway. Some are 
working to amend individual rules

This is a crucial year for the Dodd-Frank Act. More 
than 70 percent of its required rulemaking is either 
proposed or finalized, on track to take effect in the 

weeks and months ahead. For the first time, enough pieces 
of the regulatory reform puzzle are snapped into place to 
make an early assessment of if it is living up to its promises, 
or at least if it has the potential to.

Will it succeed in its goal to ensure stable financial mar-
kets by closing loopholes and creating new oversight? Is 
it flexible enough to keep markets safe for years to come 
and vaccinate an easily wounded economy protected from 
greed and excessive risk taking?

What will its ultimate legacy be? That depends both on 
how well it works in the days ahead and whether critics 
who want to kill or modify what they still can will help 
improve the law or sabotage it.

Dodd-Frank’s architects ambitiously positioned the 
package as another face on the Mount Rushmore of finan-
cial reforms, alongside the New Deal, Securities Act of 
1933, and Sarbanes-Oxley Act. Meanwhile, critics saw little 
but red tape and job killing. Thousands of industry lobby-
ists hunkered down in their Washington D.C. beachheads, 
intent on casting away specific rules or, at least, shaping 
them into something less onerous.

In Congress, getting the necessary votes was no easy 
task. “It was a very stressful period,” says former Congress-
man Barney Frank, a namesake of the Act along with for-
mer Senator Christopher Dodd. “Part of the problem was 
that the Republicans were clearly not going to give us any 
votes. Every night, the last thing I would think about before 
going to sleep was the number 36. I spent a year-and-a-half 
trying to get 36 votes on everything.”

After the Dodd-Frank Act was enacted in the summer of 
2010, it was immediately greeted by Congressional plans to 
undo it. While blanket promises of full repeal never gained 
much traction—although a Romney Administration might 
have changed that—attacks still persist from all corners.

With so much of the required rulemaking complete, 
efforts to kill the Act are now next to impossible, say le-
gal experts. There is still plenty of room, however, to stall 
individual rules and amend existing ones. Efforts to do so 

are not just a Republican mission—some have bi-partisan 
backing.

Congressman Jim Himes, who represents the financial 
services-laden state of Connecticut, is in a unique and con-
troversial, position. As a Democrat who voted, with no 
regrets, in favor of the Dodd-Frank Act, he also leads the 
charge to amend key portions. That has put him in the un-
enviable position of drawing fire from both parties.

“It’s been excruciating,” he says. “Unfortunately, there 
is still so much residual rage at the financial services sec-
tor, and our politics are still so polarized, that it is all but 
impossible to have the conversations you want to have in 
the face of a new regulatory regime. What are we learning? 
What’s going wrong? What can we adjust? Instead, this is 
essentially a morality play where you are pegged as either in 
the camp of believing Dodd-Frank is being systematically 
diluted and was not strong enough in the first place, or you 
are into the camp that wants it repealed.”

As it was in the beginning, so it is now, with lobbyists 
adding to the legislative logjam. “The industry has pushed 
hard in some areas that I suspect are unwise and more re-
lated to their interests than to a well functioning industry,” 
Himes says. “On the flip side, there are certainly parts of 
Dodd-Frank that are very awkward.”

What’s next on Washington’s fix it-list? Front-row, cent-
er is the Volcker rule, a prohibition on proprietary trading 
by federally insured banks added onto the Dodd-Frank 

game late in the process.
“The Volcker rule is very important and very problem-

atic,” Himes says. “It is very difficult to dispute that banks 
should not be placing proprietary bets, but the actual rules 
to implement that simple proposition are very challenging. I 
don’t think the Volcker rule is a bad idea. I think it is essen-
tial. But it is proving very difficult to apply it to the actual 
operations of the market.”

Success in Legal Challenges

Where legislative redress has failed, trade associations 
and politically motivated think tanks—includ-

Years on, Dodd-Frank Act Still a Work in Progress

“This is essentially a morality play 
where you are pegged as either in the 
camp of believing Dodd-Frank is being 
systematically diluted and was not strong 
enough in the first place, or you are into 
the camp that wants it repealed.”

Jim Himes, Congressman, Democratic Party
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ing the American Bankers Association, U.S. Chamber 
of Commerce, National Association of Manufacturers, 
American Petroleum institute, and Competitive Enter-
prise Institute—have, and will, turn to the courts.

Legal challenges have been met with some success. A 
2011 court decision threw out Securities and Exchange 
Commission rules associated with Dodd-Frank’s proxy 
access rule, which would have required companies to give 
investors a right to place director nominees on proxy mate-
rials, making contested elections more likely. The conflict 
minerals rule, also pushed along to the SEC, is currently in 
legal limbo, with an appeals court decision expected in the 
coming weeks that could hinge on whether forcing compa-
nies to disclose their use of minerals mined in the war-torn 
Congo on their own Websites violates their First Amend-
ment protections. A requirement for oil, gas, and mining 
companies to disclose any payments made to governments 
for extraction rights was already rejected by courts on that 
same logic and is being redrafted by the SEC.

In one industry victory that never made it to the court-
room, the American Bankers Association dropped a 
planned lawsuit once regulators relented and decided to 
provide a Volcker rule exemption to certain debt securities 
commonly owned by community banks.

“Legal challenges have certainly knocked out provi-
sions of Dodd-Frank,” says Tom Quaadman, vice presi-
dent of the U.S. Chamber’s Center for Capital Markets 
Competitiveness. Many of those challenges have zeroed 
in on what critics say is often an incomplete cost-benefit 
analyses of rulemaking. This sent a signal to regulators 
that “shoddy cost benefit analyses are not going to wash,” 
he says.

“The challenges have been successful to the extent that 
they are a warning to regulators that they can’t cut as 
many corners as they might otherwise be inclined to,” says 
Hester Peirce, a senior research fellow at the conservative 
Mercatus Center at George Mason University. “Even if 
you don’t see direct success with a particular lawsuit, there 
are good incentives provided just by the fact that they are 
out there.”

Litigation has slowed the pace of Dodd-Frank rule-
making far more than similar threats affected other ma-
jor reform initiatives, says David Zaring of the University 
of Pennsylvania’s Wharton School. “With the Sarbanes-
Oxley Act, agencies also had a lot of rulemaking to do, 
but most of those rules survived judicial review and were 
implemented much more quickly,” he says. “It was a dif-
ferent world than the one we are seeing with Dodd-Frank 
and the prospective litigation that is coming.”

Costs to Companies Dominate  
Legal Challenges

Below CW’s Joe Mont explains some of the legal challenges to the 
Dodd-Frank Act.

In July, Judge John Bates of the Federal District Court of the Dis-
trict of Columbia nullified Securities and Exchange Commission 
rulemaking that, in accordance with the Dodd-Frank Act, would 
require oil, gas, and mining companies to disclose payments made 
to governments for extraction rights.

Typical of legal challenges to Dodd-Frank Rulemaking, the lawsuit, 
filed by the U.S. Chamber of Commerce and American Petroleum 
Institute, took a multi-pronged approach, and one that focused on 
the lack of what they considered an adequate cost-benefit analysis.

Among their arguments:

“By the Commission’s own reckoning, the rule will cost U.S. public 
companies at least $1 billion in initial compliance costs and $200 
to $400 million in ongoing compliance costs, and could add billions 
of dollars of additional costs through the loss of trade secrets and 
business opportunities.” 

“While the Commission did not quantify how many ‘billions of dol-
lars’ more its rule might cost U.S. businesses, it acknowledged that 
American companies may be forced to ‘sell their assets in the host 
countries at fire sale prices,’ or else keep existing assets idle and 
‘not use them in other projects.’”

“In calculating the competitive costs associated with the potential 
for lost business in countries that prohibit the required disclosures, 
the Commission did not even bother to determine how many coun-
tries had laws on the books prohibiting disclosure. Rather, it merely 
stated that commenters’ concerns regarding lost business ‘appear 
warranted,’ and that host country laws “could add billions of dol-
lars of costs to affected issuers.”

“SEC Commissioner Gallagher dissented from adoption of the rule, 
criticizing the Commission for failing to adequately tailor the Rule 
to avoid significant adverse effects on competition and capital for-
mation. ‘We are not at liberty,’ he explained, ‘to ignore selectively 
the longstanding congressional mandate to consider the impact 
our rulemaking is likely to have on competition.’”

—Joe Mont

Source: American Petroleum Case.

RELATED STORY

Continued on Page 17  
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run 10 years and cover 10,000 barrels, and the type of oil 
could be different, Ervin explains. So while it might illumi-
nate some issues, the data “will not be sufficient to preclude 
all disasters from happening,” Ervin predicts.

Other large parts of the Dodd-Frank Act, including a 
provision that created the Consumer Financial Protection 
Bureau, are still a work in progress. The CFPB, for example, 
has gotten in regulatory crosshairs for coming on too strong 
in some cases. On a mission to fight discrimination in auto 
financing, for example, CFPB director Richard Cordray has 
already had to answer questions from Congress about the 
fairness of the agency’s methodology. Only loosely related 
to the strength of the financial system, but a key facet of the 
Dodd-Frank nonetheless is the idea that corporate governance 
needs strengthening. The aspect that took hold the fastest and 
most furiously is shareholder advisory votes on compensa-
tion, known as say-on-pay.

As McClendon’s fate suggests, the votes have prompt-
ed companies to take some dramatic actions. While few 
companies have failed the non-binding votes, there is 
significant pressure to get high marks. “Dodd Frank has 
changed the game; directors spend more time on execu-
tive pay than they did five years ago by a significant mar-
gin,” says David Wise, a vice president with compensation 
consulting firm Hay Group. “That has led to greater em-
phasis on performance-vested equity programs, less use 
of executive perquisites, and a slowing in the rise of cash 
compensation.”

The problem is that’s not always a good thing. Experts 
say that formulaically tying pay to performance doesn’t take 
important differences into account, such as the phase of a 
company’s growth, and whether or not it’s in turnaround 

mode. “Good pay programs are designed in context of what 
a business is going through, but the impact of say-on-pay is 
to blur the context,” says Wise.

Still to Come

Yet to come in the executive compensation arena are some 
new rules that will make clawbacks, and bans on hedg-

ing company stock even more stringent than the Sarbanes-
Oxley Act did.  Closer on the horizon is the requirement 
for firms to calculate and publish the ratio of CEO pay to 
the median employee pay. Though it won’t take effect until 
2015 at the earliest, based on the current timetable, criticism 
of the politically fueled statute is already flying. “What’s 
the right number? We have no idea,” says David Larcker, a 
professor at the Stanford Graduate School of Business who 
studies executive compensation.

“Many folks are calling it the shame rule,” says Jean 
McLoughlin, a partner with Davis Polk, who says it would 
not be surprising to see eye-popping ratios such as 1 to 1000.  
How CEO pay is calculated is complex on its own. How 
should the rule, for example, address elements that pay out 
over time? And calculating median employee pay is even 
more complex, now that the SEC ruled it should include 
overseas employees as well as U.S.-based ones.

Critics of Dodd-Frank certainly abound. Yet ten years 
ago, there was similar outrage over the burdens Sarbanes-
Oxley created and how impotent it was to prevent another 
fraud. Now, with nary an Enron-esque incident to report 
in the ensuing decade and much of the compliance work 
automated, few are complaining. Could Dodd-Frank see a 
similar legacy? Perhaps. “Overall, I’d give it B,” says Skeel. 
“It’s just one of these Bs where different sections of the test 
would have pretty significantly different grades.” ■

The Dodd-Frank Act: Where Are We Now?
Continued from Page 5

law—primarily in Delaware, which says it is home to more 
than 50 percent of public companies—had already been 
pushing this, he adds. And, Delaware’s regulations tend 
to “create parameters around which boards can function,” 
Elson says. Federal involvement, in contrast, “creates fear 
and a bureaucratic way of looking at things.” But, trying to 
accomplish change one company at a time—often the option 
left absent regulation—can be arduous.

Borrus of the CII points to the issue of mandatory majori-
ty voting for directors in uncontested elections, which wasn’t 
addressed in Dodd-Frank. While more than three-quarters of 
companies in the S&P 500 use majority voting, the percent-

age is far lower among smaller companies. Most use plurality 
voting. As a result, even directors who fail to gain a majority 
of the votes cast can keep their board seats. The CII has tried, 
as yet without success, to convince the Delaware bar to make 
majority voting the default standard under Delaware corpo-
ration law. It now is pressing NASDAQ and NYSE to require 
listed companies to use majority voting.

“Pushing for change on a company-by-company basis 
takes long, hard work,” Borrus says, adding that a major-
ity-voting requirement is in place in most developed mar-
kets. “You don’t want regulators to legislate every twist and 
turn of corporate governance. But basic shareholder rights 
should be universal for all public companies,” she adds. ■

How Dodd-Frank Pressures Corp. Governance
Continued from Page 7
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The Legacy Question

While defending the statute, and pleased by its success 
thus far, Frank does have some lingering concerns 

and regrets—although very few of them. One is that, despite 
his intent, risk retention requirements may not be imposed 
upon all mortgages. Another is that auto dealers were not 
included under the purview of the CFPB. At least the banks 
that finance auto loans are, he says.

Frank also regrets that the Act failed to merge the 
SEC and CFTC.  “If you were starting from scratch, 
you wouldn’t have a separate SEC and CFTC. It doesn’t 
make sense,” he says. “It is all so deeply rooted politically. 
The farmers would have just been in a revolt if they were 
lumped in with the city slickers on Wall Street. The cul-
tural divide between the agricultural and financial com-
munities made it impossible. I hope they do it separately 
some day, but it wasn’t possible in the context of an already 
controversial bill.”

Frank doesn’t hesitate, however, when asked what the 
legacy of the legislation will be. He is confident it will pre-
vent economic calamities for the foreseeable future. “We are 
much less prone to the irresponsible risk taking we saw be-
fore,” he says. “On the other side, this has not in any way 
interfered with the functioning of the economy. Some banks 
may not be making as much profit, but the banks serve the 
economy, not the other way around. The stock market has 
done extremely well since the bill passed, so obviously it 

didn’t have any negative effect there.”
Several studies bear out his assertion that banks are 

healthier, with greater liquidity and better quality assets on 
hand to buffer shocks than before the crisis. Dodd-Frank 
pushed Big Banks to rethink their risk strategies. When they 
don’t, they can face multibillion-dollar government fines.

The key to the Act’s success, Frank says, is that lawmak-
ers anticipated that new problems would arise, so they fully 
empowered regulators to deal with them.  The centerpiece 
of that flexible, forward-thinking approach was the creation 
of the Financial Stability Oversight Council, comprised of 
representatives of all the financial regulatory agencies and 
handed a broad mandate.

“We learned from the financial crisis what happened 
when agencies didn’t work together,” Frank says. “The bill 
institutionalized the need for them to work together. If 
something falls between the cracks of the current jurisdic-
tions, they can now deal with it.”

Just as there is talk of a JOBS Act 2.0, a Dodd-Frank se-
quel may also be on the horizon. “There should be one even-
tually” Himes says.

First, however, the heated political climate must cool. 
“The White House has made the argument that while the 
rules are being written it is premature to start thinking 
about amendments,” he says. “There is merit to that argu-
ment, but it is an academic one. It is nearly impossible to do 
a package of fixes because it is very hard for people of oppos-
ing views to find common ground.” ■

Years on, Dodd-Frank Act Still a Work in Progress
Continued from Page 15

have happened anyway in the aftermath of the financial cri-
sis. For instance, while Dodd-Frank imposes higher capital 
standards for financial institutions, “banks likely increased 
their capital levels, to some extent, in response to market 
forces after the crisis,” a 2013 report, “Financial Regulatory 
Reform: Financial Crisis Losses and Potential Impacts of 
the Dodd-Frank Act” by the Government Accounting Of-
fice points out.

And some tension between economic growth and safety 
is inevitable. “There’s an inherent trade-off,” notes John 
Fisher, lead analyst with the GAO. While boosting safety 
buffers within the financial system—through higher bank 
capital requirements, for instance—may lower growth, it 
also reduces the risk of a financial crisis. That’s important, 
as estimates of the cost of the recent financial crisis range 
from several trillion dollars to more than $10 trillion, the 
GAO report notes.

In addition, some of the funds companies are spending 
on the Dodd-Frank Act have more to do with lobbying 
regulators as the rules are promulgated than with actually 
complying with them. A Sunlight Foundation analysis from 
earlier this year showed that representatives from financial 
institutions show up in the regulators’ meetings logs for at 
least 2,118 meetings during the first three years of Dodd-
Frank’s implementation—an average of almost 14 each week.

Perhaps the most critical question about the costs im-
posed by Dodd-Frank is whether they are likely to help 
avert another crisis. The verdict on this also remains to be 
seen. William Mayer, partner in and co-chair of the financial 
services group with Goodwin Procter, points out that many 
of the regulations have yet to be fully implemented and 
the country hasn’t yet faced another significant economic 
downturn. “The benefits at this stage are very speculative. 
We’re not in an economic environment where the benefits 
have become apparent.” ■

The Costs of Dodd-Frank Act Compliance
Continued from Page 13



Financial services firms must preserve billions of records, conversations 
and transactions. The amount of data regulated companies must collect is 
staggering and growing. New products and services are generating more 
information even as new regulations increase the scope of data management 
requirements. The most comprehensive response for CIO’s, CTO’s, Legal 
and Compliance professionals is Bloomberg Vault, an end-to-end, cloud 
based, secure hosted platform that consolidates your compliance, legal and 
data management process into anintegrated, real-time system.

bloomberg.com/bvault  
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