
COMPLIANCE WEEKBrought to you by the publishers of

Conflict Minerals Compliance

An e-Book publication sponsored by

Time to Get Moving on 

INSIDE THIS PUBLICATION:

Conflict Minerals Rule Casts a Wide Shadow

PwC: Time to Get Started

Some Had Head Start on Conflict Minerals Rules

Don’t Play the Waiting Game on Conflict Minerals

SEC’s Conflict Minerals Rule Lacks Clarity

How H-P Is Tackling Conflict Minerals Compliance



e-Book
A Compliance Week publication2

COMPLIANCE WEEK
Compliance Week, published by Haymarket Media, Inc., is an information service on corporate governance, risk, and compli-
ance that features a weekly electronic newsletter, a monthly print magazine, proprietary databases, industry-leading events, 
and a variety of interactive features and forums.

Founded in 2002, Compliance Week has quickly become one of the most important go-to resources for public companies; 
Compliance Week now reaches more than 26,000 financial, legal, audit, risk, and compliance executives.

PwC helps organisations and individuals create the value they’re looking for. We’re a network of firms in 158 countries with 
more than 180,000 people who are committed to delivering quality in assurance, tax and advisory services. Tell us what mat-
ters to you and find out more by visiting us at www.pwc.com



3

Inside this e-Book:

Company Descriptions 2

Conflict Minerals Rule Casts a Wide Shadow 4

PwC: Time to Get Started 6

Some Had Head Start on Conflict Minerals Rules 10

Don’t Play the Waiting Game on Conflict Minerals 12

SEC’s Conflict Minerals Rule Lacks Clarity 14

How H-P Is Tackling Conflict Minerals Compliance 16

 



e-Book
A Compliance Week publication4

By Reese Darragh

At first blush, the Securities and Exchange Commis-
sion’s new rules requiring increased disclosures on 

the use of “conflict minerals” seemed fairly esoteric. Af-
ter all, it applied to companies that use such rare metals 
as cassiterite, columbite-tantalite, and wolframite. But as 
they take a closer look, many companies in various indus-
tries are finding that the regulation could place a hefty 
compliance burden on them.

Consider Kraft Foods, hardly the type of manufac-
turing company that Congress likely had in mind when 
it put the rule into the Dodd-Frank Act in 2010. Kraft 
discovered that some of its packaging, promotional ma-
terials, and factory equipment contain trace amounts 
of the four metals named in the rule. As the rule is cur-
rently written, Kraft says it could be obligated to track 
as many as 100,000 suppliers for thousands of products 
to comply with the law. “We had no idea this legislation 
was going to be covering companies like us,” said Kraft’s 
Irma Villarreal, chief securities counsel and assistant cor-
porate secretary, during an SEC forum on the proposed 
rule. “Respectfully this is not something we can turn on 
a dime and start doing ... It is going to take us some time. 
We don’t have the ability to talk to 100,000 suppliers to 
ensure what and who has conflict minerals,” she said.

Kraft is not alone. Many companies say they were 
blindsided by the scope of the rule, and many more may 
not even yet realize that the presence of the minerals in 
their supply chain, however minute, could create a huge 
compliance requirement.

“This is a sleeper issue with a huge segment of manu-
facturing and retail companies not prepared for it. They 
think that the rule only applies to mining and metal,” says 
Jane Luxton, a partner at law firm Pepper Hamilton. Not 
so. Luxton says many of the companies she advises are 
finding it difficult to believe that they will be subjected 
to the rule.

The conflict minerals rule will require companies to 
report whether they or their suppliers obtain any of four 
metals—gold, wolframite (a source of tungsten), cassiter-
ite (the main source of tin), and columbite-tantalite, which 
is also known as coltan and is used in consumer electron-
ics and computer chips—from the Democratic Republic 
of Congo or neighboring countries. The objective of the 
provision is to add transparency to the market, which is 
alleged to fuel violence and human rights abuses in the 
war torn area.

“This part of the world has been one of the most dead-

Conflict Minerals Rule Casts a Wide Shadow

SEC Issues New Guidance 
on Conflict Minerals Rules
By Joe Mont

With less than a year to go until the first disclosure reports on 
the use of “conflict minerals” are due on May 31, 2014, the Se-
curities and Exchange Commission has issued fresh guidance, 
clarifying the disclosure requirements for minerals used in pack-
aging. The SEC also better defined what is meant by “contract-
ing to manufacture.”

The latest guidance was published by the SEC’s Division of Cor-
poration Finance in the form of “frequently asked questions.” 
Among the scenarios addressed was what exactly was consid-
ered packaging, which is exempted from the rule. The SEC ex-
plained that if the package or container is considered necessary 
to the functionality of the accompanying product than it would 
be subject to the rules. The packaging or container sold with 
a product is not considered to be part of it, as it is generally 
discarded, and therefore not subject to the requirements. This 
holds true even if the packaging is necessary to preserve its us-
ability up to and following purchase, the SEC said. If, however, 
an issuer independently manufactures and sells packaging or 
containers they would then be considered a product.

In August 2012, the Commission issued a final rule specifying 
how companies must report the use of certain minerals—includ-
ing tin, tantalum, tungsten, and gold—mined in the war-torn 
Congo region of Africa and often used to fund violent militia 
groups. The rule, a mandate of the Dodd-Frank Act, requires 
companies to determine and disclose the source country of those 
minerals. A Reasonable County of Origin Inquiry is required, with 
disclosure of this assessment detailed in the SEC’s new Form SD. 

The SEC also detailed the meaning of “contract to manufacture,” 
which is covered by the rules. An issuer is not considered to be 
“contracting to manufacture,” the SEC wrote, if a generic product 
if its actions involve nothing more than “affixing its brand, marks, 
logo, or label to a generic product manufactured by a third party.” 
Etching or otherwise marking a generic product manufactured by 
a third party with a logo, serial number, or other identifier is not 
considered to be “contracting to manufacture.”

The first conflict minerals disclosures are due on May 31, 2014.

NOTE: Some of the articles in this report were prepared before this 
guidance was issued by the SEC.
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ly on earth,” U.S. Senator Dick Durbin (D-Ill.) said at an 
SEC roundtable. “Our demand for products that contain 
these minerals could inadvertently be fueling this war.” 
Durbin was one of the provision’s authors.

Tom Quaadman, vice president of capital markets at 
the U.S. Chamber of Commerce, says most businesses 
are busy with their operations and they are not neces-
sarily closely following the developments of the rule. “I 
think that more members are now becoming aware of the 
potential issues that the conflict minerals provision may 
pose to them,” he says.

To comply with the due diligence process under the 
conflict minerals rule can be difficult, especially for large 
companies like Kraft. The rule contains a three-step pro-
cess that companies must follow to determine if they are 
covered by the rule. The initial step involves conducting 
due diligence to determine if they use any of the minerals 
in their production.  

Next, companies must make substantial inquiry from 
their suppliers on the origin of minerals used in their 
supply chain. If they can conclude decisively that the 
metals used are not sourced from the DRC, companies 
can then disclose the information in the body of their an-
nual report and submit the methodologies they have used 
to confirm the origination of the minerals.

Any companies that cannot conclude decisively the 
origin of such minerals must include their findings in 
their annual reports.  In addition, they have to furnish a 
separate conflict minerals report in a new Form SD and 
have the report reviewed by independent auditors.

No Exceptions

The main issue with the rule and the source of most 
of the frustration voiced by companies at the round-

table is that the rule does not provide for exemptions for 
companies that use minute amounts of the minerals in 
question, known as a de minimis exception.  The de min-
imis provision would exempt companies with final goods 
containing less than five percent traces of those minerals 
from the reporting requirement.  “De minimis is a must. 
Without it, there will be a high number of companies 
pulled into this [Conflict Minerals Rule],” says Kevin 
Petrasic, a partner at law firm Paul Hastings. Without 
the exception, he says there will be many instances where 
companies performed their due diligence in good faith 
but missed an aspect of its production which contained 
traces of those minerals.

Schneider Electric, a global energy solutions upstream 
supplier for many of the Fortune 1000 companies says 

there will be instances where they cannot supply the re-
quired information to their clients.

Jeff Masson, senior vice president of purchasing North 
America at Schneider, says he is concerned with the ex-
pected level of detail the SEC plans to require. “We are 
looking at our supply chain to determine the best way of 
obtaining the information necessary for our customers. 
Many of our large global suppliers are aware and prepared 
for the rule. However, most of our small to medium size 
suppliers are just starting to look at the regulation. In 
many cases, they don’t have the internal competencies to 
understand the requirements and will likely struggle to 
comply,” he says.

Masson adds some of the minerals used in the produc-
tion are so minuscule that attempting to verify their ori-
gin is a significant undertaking as the minerals may come 
from numerous suppliers.

Quaadman says businesses are concerned about the 
potential inability to trace the source of minerals that may 
have been smelted or used in trace amounts. The process 
is likely to increase costs of compliance and raw materi-
als. There are concerns that the due diligence process will 
affect companies’ long-term raw materials acquisitions. 
“Obviously, this rule has harmful economic and job cre-
ation consequences that were not initially contemplated 
by regulators,” he says.

Cost to Comply

The SEC projected the rule to affect 6,000 companies 
at the cost of $71 million. The U.S. Chamber of Com-

merce puts the scope and cost of the rule much higher. It 
says it estimates that the rule will affect tens of thousands 
of businesses and the cost will topple $16 billion. A recent 
study by Tulane University Law School put the aggregate 
cost to comply at $7.9 billion.

Meanwhile, the U.S. Small Business Administration 
proposed a re-evaluation of the Commission’s initial 
study on the impact of the rule to small businesses. In 
its comment letter to the SEC, the SBA said the SEC’s 
initial analysis dismissed the costs of compliance to small 
businesses, defining it as “difficult to assess but are likely 
insignificant.” A legal challenge to the rule has been filed 
by the Chamber and industry groups and is still pending.

 “Because the SEC does not take into account the com-
plexity of supply chains and the number of small busi-
nesses that are part of those supply chains,” the SBA said 
in the letter, “the SEC has underestimated the number of 
small businesses that would be impacted by the proposed 
rule.” ■
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By Barbara Kipp

What are conflict minerals?
In August 2012, the SEC approved its final 
rule on conflict minerals. The rule, man-
dated by the Dodd-Frank Act, requires 
public companies to disclose whether 
they use conflict minerals (tantalum, tin, 
tungsten, and gold) and whether the min-
erals originated in the Democratic Re-
public of the Congo (DRC) or adjoining 
countries (covered countries). It address-
es concerns that conflict minerals mined 
in covered countries help finance armed 
groups that are responsible for violence 
in those countries. The disclosures are 
intended to promote the strengthening 
of custody controls surrounding conflict 
minerals and thereby reduce funding for 
the armed groups.

Conflict minerals can be found in 
hundreds of products ranging from cell 
phones and laptop computers to jewel-
ry, golf clubs, drill bits, and hearing aids. 
Due to this widespread use, an estimated 
6,000 companies that are SEC issuers will 
have to provide new disclosures under 
the rule. Approximately another 275,000 
private companies that are part of the is-
suers’ supply chains are also affected. The 
SEC estimates compliance costs at $3 to 
$4 billion initially and over $200 million 
annually thereafter.

Companies must first comply with the 
disclosure requirements on May 31, 2014, 
for 2013 calendar year operations. An is-
suer that is unable to determine whether 
its conflict minerals are conflict free is al-
lowed a temporary two-year period (four 
years for smaller companies) to describe 
its minerals as “DRC conflict undeter-
minable.” During that temporary period, 
however, the issuer is still required to 
perform due diligence and file an unaudit-
ed Conflict Minerals Report (CMR) with 
additional disclosures, including steps tak-
en to improve due diligence and mitigate 
the risk that its conflict minerals benefit 
armed groups. 

This means that companies should act 

now to prepare for the 2014 disclosure 
requirements. But companies have many 
open questions as to what the new rules 
mean to them and how they can comply 
with the rules. This article is intended to 
assist companies in getting started by tak-
ing a practical approach, identifying com-
ponents of a compliance program, and re-
viewing some considerations for success 
based on our observations.

Getting started
There are clearly challenges to adhering 
to the SEC requirements, but compa-
nies can take a proactive approach. They 
should consider how they will ascertain 
which products may be affected by the 
rules, navigate the complexity of their 
supply chains to determine whether their 
products are conflict free, and leverage 
other industry efforts to increase col-
laboration and reduce the burden of com-

pliance.
To assist with understanding the SEC 

requirements, the ruling can be summa-
rized in a decision tree (below) with a few 
possible outcomes, each carrying unique 
challenges. 

Based on the decision tree outcomes, 
companies can determine the next steps 
to ensure compliance with the SEC rules. 
Once a company determines that S1502 
applies, stakeholders can begin to iden-
tify how the requirements will impact the 
company. The SEC requires companies to: 

1. Examine their products to determine 
whether and to what extent Section 
1502 applies;

2.  If applicable, perform reasonable 
country of origin inquiry (RCOI) 
to determine whether minerals are 
sourced from covered countries; and 

3. If applicable, perform due diligence 

Time to Get Started

Conflict minerals decision tree 
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and report (e.g., Form SD, CMR, inde-
pendent private sector audit)

What a conflict minerals program 
looks like
Given the complexity of the new rules, 
many companies are not sure where to 
start or how to break down the rules into 
actionable items. The best approach is to 
view the rules as three main tasks. First, 
determine product and supplier scope. 
Next, understand the source of miner-
als and chain of custody. Finally, report 
on conflict mineral status. A practical ap-
proach, as illustrated in the following fig-
ure, that is well planned out and easy to 
comprehend, can help companies navigate 
the ruling. 
 A successful conflict minerals program 
consists of various moving parts. By re-
ferring to the framework illustrated be-
low, companies can begin to identify any 
gaps in their programs. Once companies 
determine where they are within the pro-
gram, they can carefully plan an approach 
to address the breadth of Dodd-Frank 
Section 1502 requirements.

Considerations for a successful  
conflict minerals program
For many companies, compliance will be 
the sole objective; others may want to 
capitalize on the opportunity to drive 
value in the supply chain. Based on our 
experience, the following are some con-
siderations that contribute to a successful 
program. 

Take a broader view by focusing on 
your customers, and determine how 
compliance may add value

 » Market expectations will change, and 
stakeholders may ultimately compare 
companies’ information. Those stake-
holders will influence the market im-
portance of conflict status, and com-
panies that get ahead of the rules and 
move quickly to become “conflict-free” 
may enjoy competitive advantage.

 » While companies may not agree with 
or approve of this rule, they may be 
able to drive value from their compli-
ance efforts. New sourcing initiatives 

could contribute to improved cor-
porate alignment or ethical sourcing; 
sustainable supply chain efforts could 
lead to reputational advantages.

Develop your philosophy; set goal 
posts

 » Establishing a comprehensive conflict 
minerals compliance philosophy from 
the initiative’s onset will provide a guid-
ing light for your compliance program 
and a basis for your conflict minerals 
policy. Development of the company’s 
policy statement is critical, as it be-
comes the basis for internal and external 
stakeholder expectations and setting of 
responsibilities. Where the philosophy 
becomes the guidance, the policy be-
comes the implementation roadmap. 

Take a phased approach: Start 
sooner than later, and take advantage 
of the transition period 

 » Develop and sequence your imple-
mentation roadmap logically and re-
alistically based on available resourc-
es. Following a practical and phased 
method while leveraging any one of 

several risk-based approaches will be 
important. While meeting annual re-
quirements, a multi-year approach 
that leverages evolving industry and 
regional developments can help the 
company progress.

Dedicate resources to successful 
program execution

 » Conflict minerals compliance requires 
a coordinated effort among various 
functions across the company. Effec-
tive orchestration by the program 
manager will maximize each function’s 
contribution so that skills, experienc-
es, and knowledge are leveraged but 
invested time is minimized.

 » Selection of the company’s executive 
officer who will sign the Form SD is 
an important activity as he or she will 
set the tone for this initiative’s suc-
cess; they usually become the execu-
tive sponsor. 

Leverage other efforts where appli-
cable

 » Leverage existing compliance or sup-
ply chain visibility-enhancing initiatives 

PWC

PwC’s framework for S1502 compliance, based on OECD 
guidance & SEC requirements
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(REACH, RoHS, etc.), as many pro-
gram requirements are similar. Your 
goal should be to have one established 
backbone architecture where addi-
tional requirements may attach; new 
legislative requirements should not al-
ways necessitate a new program. 

Focus on supplier engagement early 
and often throughout the program

 » By engaging with your suppliers early, 
even those who may not be contact-
ed for further due diligence, you are 
communicating your company’s com-
pliance intentions well in advance of 
any formal or informal requests for 
information.

 » The actions of the external supplier 
population will dictate how successful 
your initiative will be. You will not be 
able to reach compliance without ad-
equate supplier engagement. 

 » Communicate your expectations—
for both sourcing and cooperation in 
the process.

Use technology to support the pro-
cess

 » Leverage and incorporate existing in-
ternal technologies for all aspects of 
your program implementation, not 
just survey management. Governance, 
risk. and compliance (GRC), workflow, 
and supply chain management (SCM) 
tools help facilitate product analysis, 
risk mitigation, and supplier manage-
ment—all critical aspects of conflict 
minerals due diligence. 

Engage your auditor early

 » Select your CMR auditor early and 
engage them in the evaluation of your 
processes while they are still being de-
veloped. 
 
Leverage internal audit

 » The internal audit function has broad 
visibility into existing risk tolerance 
and control plans across the organiza-
tion. Seek their counsel when devel-
oping the due diligence approach to 

help identify process risk, standardize 
key responses, and implement busi-
ness controls. 

Document as you go

 » Document your key decisions, pro-
cesses, and outcomes, beginning from 
the start of your compliance program. 
This includes not only supplier surveys, 
but also decisions like product/suppli-
er scope, and other key judgment calls 
around interpreting the rule. 

Monitor the issue

 » Existing conflict minerals guidance is 
evolving due to legal challenges and 
scoping interpretations. Stay current 
to ensure due diligence activities are 
correctly focused on in-scope prod-
ucts. Leverage industry associations 
and external advisors for assistance in 
validating items in the ‘grey space.’

Use risk assessment to channel your 
resources and create a multi-year plan

 » Prioritizing your supplier base initially 
allows you to understand which sup-
pliers are most important to your 
compliance efforts. Many other risk 
factors such as supplier performance 
metrics and ‘red flags’ help you assess 
the quality of supplier responses and 
align resources to manage critical re-
lationships. Use risk assessment as a 
continuous process that evolves over 
time—it is not a discrete activity.

Establish sponsorship and support-
ing team

 » Build the team—involve legal/com-
pliance, sustainability, internal audit, 
finance, IT, supply chain, and engi-
neering. Be clear on who is account-
able (start with identifying who will be 
signing the Form SD) and identify day-
to-day project managers.

Start at the end

 » Envision—even draft a preliminary 
version of—your first Form SD/CMR. 

This will help you formulate your com-
prehensive data collection plan, data 
management strategy, internal valida-
tion process, and stakeholder commu-
nications. 

A slow start may leave you behind
Preparation activities to-date vary by com-
pany and sector. Some companies are still in 
the early stages and have not taken action 
beyond general research, while other com-
panies have already completed pilot pro-
grams of their supply chain due diligence. 

Regardless of where a company is in 
the process, it is clear the activities re-
quired to achieve compliance take time. 
There are multiple aspects of a success-
ful conflict minerals program, as outlined 
above. For companies that have not initi-
ated action, focusing on these five items is 
the best way to get started.

 » Build the team
 » Create a plan in which people are ac-

countable
 » Identify applicable products and sup-

pliers
 » Consider drafting a Form SD/CMR to 

understand your end goal
 » Document decisions as the company 

moves through the required steps 

It’s impossible to gauge the scope, 
time, and cost of the activities until you 
get started. Delaying compliance prepa-
rations may leave companies without ad-
equate time to meet the May 2014 dead-
line. Companies should begin now, taking 
a proactive, practical approach to move 
their compliance efforts forward. 

Bobby is a partner with PwC’s Risk Assurance 
and Sustainable Business Solutions practice, 
and leads PwC’s conflict minerals team. She 
has over 30 years of experience including 
auditing, risk and compliance management, 
privacy and sustainability engagements, as 
well as helping clients to develop and operate 
their ethical sourcing and sustainable supply 
chain risk management programs.
 For more on PwC’s conflict minerals prac-
tice, including an upcoming survey of how-
companies are preparing for compliance, visit
www.pwc.com/us/conflictminerals.
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By Joe Mont

The Dodd-Frank Act has often been referred to as Wall 
Street reform, but the law includes several provisions 

that affect companies in many industries. The “conflict min-
erals” rule is among the most onerous of those not germane 
to the financial services sector.

Companies from golf club manufacturers to circuit board 
makers must now comply with the rule and prepare for re-
porting requirements that begin next year, and many of them 
say it comes with a huge compliance burden. Some compa-
nies, however, have been working on the conflict minerals 
problem for years, spurred by activists who have pushed for 
more transparency in the area long before the Dodd-Frank 
Act required it. How some of the world’s largest companies 
are already working to comply with these new obligations 
may provide a game plan for their peers of all sizes.

The new rules, finalized by the Securities and Exchange 
Commission last August, require companies to disclose in-
formation each calendar year on the source of “conflict min-
erals”—including tantalum, tin, gold, and tungsten—found 
in their products, using a newly created Form SD. Congress 
included the provision in the Dodd-Frank Act to address 
concerns over the role of these minerals in funding armed 
militias in the Congo and adjoining countries.

Companies must conduct a “reasonable” country of origin 
inquiry to determine if the minerals came from the covered 
countries; track and document the source and chain of cus-
tody; and include findings in a conflict minerals report that is 
independently audited and posted online for at least one year.

After a long battle by many industries to push for a less 
onerous version of the conflict minerals rules, however, 
many companies now appear to be shifting to planning for 
compliance with it. 

Follow the Leaders

They may find some comfort in the example of companies 
that have been working on conflict mineral-free manu-

facturing processes for the last few years, to avoid the ire of 
activists. Each year, for example, the Enough Project of the 
Center for American Progress issues a report that assesses 
how well consumer electronics companies have progressed 
toward conflict-free supply chains. This year’s report found 
that four leading electronics companies—Intel, HP, Motorola 
Solutions, and Apple—have established conflict minerals pro-
grams that “pave the way for the rest of the industry.”

Chipmaker AMD—also on the Enough Project’s list—
has been working on conflict minerals since well before the 
final rules were adopted. While Tim Mohin, director of cor-
porate responsibility, sees ranking as validation of his com-
pany’s efforts, he still thinks AMD can do better. The key to 

its initial success, he says, was perseverance.
“When the regulation was passed, we were in the same 

boat that a lot of other folks are now, which is throwing up 
our hands and saying, ‘This is impossible, it can’t be done,’” 
he says. “There was such fear and loathing over the rule. We 
had to zoom out of that, look at what this rule is about and 
what we are trying to accomplish here.”

It also helped that the company wasn’t starting from zero. 
Mohin says his industry first encountered the issue long 
before the law was passed. Electronics makers have been 
targeted as users of tantalum for over a decade, frequently 
through celebrity-fronted campaigns calling attention to its 
role supporting violence in the Congo. That longstanding 
awareness allowed many of these companies to be proactive 
ahead of the rule’s passage or, at the very least, prepared for 
its inevitability.

Reaching Out to Suppliers

Mohin says the biggest challenge “was to work with 
suppliers and get them to understand what we were 

asking for and why we were asking for it. The only way this 
law works is if you have your full supply base completely 
aware and cooperating.”

Jonathan Hughes, director of Assent Compliance, a con-
sultant with a conflict minerals practice, says suppliers and 
vendors should reach out to the companies they do business 
with as soon as possible, since they may find much-needed 
assistance on conflict minerals compliance. “They aren’t nec-
essarily going to conduct any of the steps for you,” he says. 
“They aren’t going to do your country of origin inquiry or 
due diligence, but they will help put you on the right path.”

AMD has been able to track the materials it uses back to 
about 100 individual smelters that can be analyzed to ensure 
that they are not sourcing materials from the conflict-ridden 
zone in Central Africa. Thus far, AMD has been able to cer-
tify 13 of those smelters as compliant. “The crown jewel of 
our entire compliance strategy is the conflict-free smelter 
program,” Mohin says. “Without that program we don’t 
have a system at all.”

AMD relied heavily on its internal audit function to get 
the certification process started. “We were able to take a core 
competence in our industry, which was auditing, and apply 
that to a very different problem set, the smelter issue,” he says. 
“Once we identified the smelters as that choke point and we 
developed a protocol and process, we certified auditors and 
we went to these places to build relationships. Now we have a 
growing list of smelters who aren’t supporting the conflict.”

Tracing minerals to the smelter, rather than the mine it-
self, still conforms to standards set by the Organization 
for Economic Co-operation and Development. The final 
SEC rules mandate that conflict minerals supply chain due 

Some Had Head Start on Conflict Minerals Rules
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diligence be performed in accordance with “a nationally or 
internationally recognized due diligence framework.” For 
now, the OECD guidance, adopted by 41 countries, is the 
only established framework available.

The effort to avoid conflict minerals is also not a new 
concept to Motorola Solutions. It launched its Solutions for 
Hope Project last July, an initiative to source conflict-free 
tantalum, a mineral used in capacitors for electronic prod-
ucts. Its partner in the effort is AVX Corp., a leading tanta-
lum capacitor manufacturer.

At the time, the company was concerned that efforts to 
secure conflict-free supply chains would lead to a de facto 
embargo of minerals from the region, actually hurting those 
whose livelihoods depend on artisanal mining. “Taking 
away their economic stability will only exacerbate the prob-
lem and not solve it,” says Michael Loch, director of supply 
chain sustainability at Motorola Solutions.

In response, Solutions for Hope developed its own net-
work of vetted suppliers. It supports, and is supported, by 
other initiatives such as the conflict-free smelter program by 
the Global e-Sustainability Initiative (GeSI) and efforts of 
the Electronics Industry Citizenship Coalition (EICC).

“Part of Solutions for Hope was to get material flow-
ing through the ‘closed pipe’ system so that the verification 
and traceability programs could be evaluated, utilized, and 
tested,” Loch says. “Once the independent auditor verified 
the systems were in place and we visited the mine site, trade 
route, and export depot, the shipments began.”

Industry Groups Step Up

Companies are also increasingly relying on industry 
groups and trade associations to help then navigate the 

rules and share data. “The scope of some of the work that 
needs to be done is really beyond an individual company’s 
capabilities and that’s why working together is so impor-
tant,” says Fern Abrams, director of government relations 
and environmental policy for IPC-Association Connecting 
Electronics Industries, the association for printed circuit 
board and electronics manufacturing service companies.

“Although this is not an environmental issue, many com-
panies have assigned leadership on this issue to their environ-
mental department,” she adds. This makes sense because they 
have systems in place to satisfy other regulations that ban the 
use of certain hazardous materials and track, for example, lead 
content. These protocols can be adapted to conflict minerals.

Tanya Bolden, manager of corporate responsibility for 
the Automotive Industry Action Group, says her group has 
worked closely with the electronics industry, in particular 
the Electronic Industry Citizenship Coalition, which has 
developed a conflict-free smelter list and drafted industry 
protocols for tantalum, tin, tungsten, and gold.

In September, AIAG and iPoint, a provider of environ-
mental compliance products, announced that a working 
group with representatives from two dozen member com-
panies—including automotive industry OEMs and suppliers 
like Chrysler Group, Ford, and Honda—collaborated on the 
development of a Web-based data management tool that will 
help supply chain participants identify whether their prod-
ucts contain conflict minerals.

“Tools that benefit the automotive supply chain can also 
benefit other industries,” Bolden says, explaining the need 
for scalable systems that can go from data collection to re-
porting to auditing. ■

A drawback of the new rule is that activist shareholders and oth-
ers will be watching closely. If compliance efforts don’t meet their 
ideal, they may sue.

“Those shareholders who are very aggressive in this kind of issue 
are going to be looking at your competitors to see what they re-
ported,” says Jane Luxton, a partner at law firm Pepper Hamilton. 
“You not only have to do your own best job, you have to imagine 
how your competitors will be reporting because you will be looked 
at side by side.”

Companies will also have to work to ensure that their suppliers are 
in compliance with the rules. “Some corporations require their sup-
pliers to show proof that they’ve done audits and due diligence,” 
says Robert Weiner, managing director and regional counsel for 
IPSA International, an investigative consulting and risk advisory 
firm. “They may represent that they conducted due diligence, but 
what did they really do? To what extent can you reasonably rely 
on the information that you are being provided? You are going to 
start seeing watchdog groups and activist shareholders and others 
saying, ‘Well, that wasn’t good enough, you have to do more.’”

Still, if activists shareholders bring lawsuits on the issue, they might 
have trouble getting support from a larger class action. Amy Good-
man, a partner with the law firm Gibson, Dunn & Crutcher, in a 
recent webcast sponsored by the firm, said shareholder suits are 
generally brought when people expect large recoveries and “it is 
hard to imagine that would happen in this case.”

Nevertheless, “we may very well be surprised by some of the repu-
tational damage that comes from some of these disclosures,” she 
says, adding that companies should be prepared for whistleblowers 
to report them if they are non-compliant. 

—Joe Mont

PUTTING THE LEGAL TEAM ON ALERT
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When talk turns to ramping up compliance with new 
disclosure requirements for the use of conflict min-

erals in the company supply chain, Barbara Kipp, a part-
ner in PwC’s risk assurance services practice, has just one 
thing to say: “It’s game time.”
 Last August, the Securities and Exchange Commis-
sion issued a final rule outlining how companies must re-
port the use of certain minerals—including tin, tantalum, 
tungsten, and gold—mined in the war-torn Congo region 
of Africa and often used to fund violent militia groups.

The rule, a mandate of the Dodd-Frank Act, requires 
companies to determine and disclose the source country of 
the four minerals used. A Reasonable County of Origin In-
quiry (RCOI) is required to determine whether they were 
sourced from the Democratic Republic of Congo or an ad-
joining country. Disclosure of this assessment is required 
in the SEC’s new Form SD. If designated minerals do, or 
might, come from covered countries, additional due dili-
gence into the source and chain of custody of those miner-
als is required, along with an audit of that assessment.

As months have passed, businesses digging deep into 
their supply chains are now beginning to assess how dif-
ficult meeting those requirements will be. While many 
companies continue to bemoan what they consider to be 
vague language in the regulations and the high cost of 
compliance, strategies are emerging on how to deal with 
the most onerous aspects.

Lagging Behind

PwC is currently surveying hundreds of companies on 
how they are approaching compliance with the new 

rule. Although responses are still being collected, initial 
results indicate that many companies have intentionally 
delayed compliance efforts. Kipp is concerned that many 
companies are getting too late a start to adequately meet 
the May 2014 deadline to file the first Form SD. 

Others share those concerns. “There is very little time, 
only a few months, to survey your company, assess your 
products, be in contact with all of your suppliers and give 
them time to follow up with their suppliers,” says Dynda 
Thomas, a partner with the law firm Squire Sanders. “The 
cascading effect of this rule means there are many steps.”

“A company simply giving its suppliers a questionnaire 
isn’t the end of the topic,” she says. “Depending on the 
complexity of the part or product involved, there may be 
10 steps down to where you finally get to the actual source 
of the conflict mineral.”

According to the preliminary results of the PwC sur-
vey, nearly 33 percent of respondents said they are work-
ing on identifying products that may contain conflict 
minerals. Five percent have gathered most of the neces-
sary data from suppliers and are assessing it as part of 
their RCOI obligation; only 2 percent have completed 
initial RCOI and started due diligence.

Some companies are playing the waiting game. Nearly 
17 percent said they haven’t done much or are waiting to 
see what happens with a legal challenge currently mak-
ing its way through the courts. Last October the National 
Association of Manufacturers and the U.S. Chamber of 
Commerce filed a legal challenge to the regulation in the 
U.S. Court of Appeals for the District of Columbia. They 
are seeking that the rule be modified or set aside, due to 
what they see as unreasonable burden and insufficient 
cost-benefit analysis by the SEC (see more on that on page 
16). Briefs have been filed, with oral arguments scheduled 
for May 15. A judge’s decision isn’t expected until the 
third quarter of the year.

Waiting until the legal challenge is resolved to begin 
compliance efforts is a huge gamble and an unwise ap-
proach, says Kipp. It’s unreasonable to tell regulators you 
waited until November or December to start compliance 
efforts with hope the law would get repealed, she says.

“You have to get started,” Kipp advises. “You need to 
put a team together and think about what your end game 
is. You need to start somewhere.”

Suppliers and Demands

A significant hurdle for companies is getting their po-
tentially vast network of suppliers to cooperate. “A 

lot of entities in the supply chain aren’t necessarily pub-
lic companies, located in the United States, or even have 
much visibility into this issue,” says David Lynn, a part-
ner with the law firm Morrison & Foerster. “So when they 
get these questionnaires from companies they are not in-
clined to always respond.”

Another problem is that since most contracts with 
suppliers were drafted long before the new disclosure re-
quirements were anticipated, companies don’t have a lot of 
leverage to compel their suppliers to provide information, 
says Lynn. “They don’t really have a very good hook over 
their suppliers,” he says.

The final SEC conflict minerals rule states that to be in 
compliance, issuers must seek and obtain “reasonably re-
liable representations” from their suppliers regarding ori-
gin of the materials in question. Certainty is not required, 
but reasonableness is, although the definition of reason-

Don’t Play the Waiting Game on Conflict Minerals
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able is left to discretion, says Kirsten Wallerstedt, senior 
regulatory analyst for 3E Co., a business consulting firm.

Even companies that have been diligently collecting 
information from suppliers are having a lot of trouble 
managing the volume of data, she says.

The SEC also expects companies to be aware of, and 
address, “red flags” that might signify a supplier is mis-
representing information. The intent is that companies 
must be on the lookout for inconsistencies, and perhaps 
even outright lies, offered by suppliers. They cannot just 
take supplier questionnaires at face value, Kipp says.

Contract to Manufacture

There also remains confusion about exactly what 
companies the regulations cover. Those that con-

tract out the manufacturing process must comply, for 
example, but those with branded or private label prod-
ucts are having a difficult time determining whether they 
meet the definition of “contract to manufacturer.” The 
rule says that companies that have influence over the 
manufacturing process, as opposed to re-sellers or retail-
ers, must file Form SD, although no clear-cut definitions 
were included in the regulation. 

“Many companies have found this definition murky, 
and determining whether they meet this tipping point can 
be a difficult decision,” Wallerstedt says. “There could be 
ramifications for making an incorrect determination.”

The expectation is that the SEC probably won’t pro-
vide much public clarification on who is subject to the 
contract manufacturer rule, but will likely do so through 

a number of private letter rulings, as has been their ap-
proach in the past, she says, explaining that some of her 
clients have started collecting conflict minerals informa-
tion for their private labels as a precaution.

Thomas says companies that engage in businesses 
deemed “maintenance and repair” might also need to 
worry about the rule, especially if they replace returned 
products with new ones. “Under those circumstances 
they could very easily be found to be a manufacturer, be-
cause they are introducing a product into the stream of 
commerce,” she says.

The Problem With Packaging

Thomas says product packaging must also be carefully 
considered. A footnote in an SEC brief filed for the 

lawsuit indicates that it never intended packaging to be 
covered by the rule. Although some are interpreting this 
as a break for companies, she warns that this likely only 
applies to boxes used to ship a product not, for example, 
the outer layer of a cell phone that wraps up the inner 
workings as some are arguing.

Conflict minerals rule compliance could be further 
complicated by new rules from other countries. Canada 
and the European Union, for example, are considering 
new conflict mineral requirements of their own, and 
they could be broader than the ones the United States has 
adopted. “What’s troubling to me is [the proposed Ca-
nadian rule] is inconsistent with the U.S. rule,” Thomas 
says. “Having inconsistent, yet overlapping rules, would 
create a lot of extra work for companies.” ■

When does compliance begin?
First filings are due May 31, 2014, for calendar year 2013

Source: PwC.
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Outside legal counsel will likely never put it so bluntly, 
but whenever a new regulation emerges one of their 

tasks is to determine how much wiggle room a company 
can count on.

Analysis of recent Securities and Exchange Commis-
sion rulemaking on the tracking and disclosure of the use 
of so-called “conflict minerals” in the supply chain, how-
ever, has been less about looking for loopholes and more 
about trying to decipher its many ambiguities and gray ar-
eas that are open to interpretation.

The rule, finalized by the SEC in August, requires com-
panies to disclose information each calendar year on the 
source of “conflict minerals”—tantalum, tin, gold, and 
tungsten—in their products, using the new, electronical-
ly filed Form SD. Congress included the provision in the 
Dodd-Frank Act to address concerns over the role of these 
minerals in funding armed militias in the Democratic Re-
public of the Congo and adjoining countries.

Companies must conduct a “reasonable” country-of-
origin inquiry to determine if the minerals originated from 
the covered countries; track and document the source and 
chain of custody; and include findings in a public Conflict 
Minerals Report.

Exactly what the standard is for a “reasonable” inquiry 
is just one of the many gray areas companies are finding 
as they dig through the more than 300-page rule. The rule 
doesn’t provide overly specific guidance, giving issuers flex-
ibility to tailor those tasks to their specific circumstances. 
The ambiguities, however, create tension, as companies 
worry about doing enough to comply with the regulation, 
without incurring unnecessary compliance costs.

Curtis Dombek, a partner with the law firm Sheppard 
Mullin, says the many questions that arise shouldn’t come 
as a surprise. “The conflict minerals area is full of terms 
that are susceptible to a wide interpretation. If you want to 
go through the rule and look for important terms that are 
left undefined and potentially vague, you will find them,” 
he says.

Several questions are still unanswered by the final ver-
sion of the conflict minerals rule. Below are some of the 
major open issues.

What exactly does ‘contract to manufacture’ cover?
Companies that “contract to manufacture” a product from 
a supplier are subject to the conflict minerals rule, but the 
term isn’t defined. The intricacies of “contract to manufac-
ture” is “one of the biggest mysteries in this rule, with a lot 
of room for interpretation,” says Jane Luxton, a partner at 
law firm Pepper Hamilton.

It is among the terms the SEC uses to explain what prod-
ucts companies must evaluate for conflict minerals. Wheth-
er an issuer will be considered to “contract to manufacture” 
a product or simply to purchase it for resale depends on the 
degree of influence it exercises over the materials, parts, in-
gredients, or components that contain conflict minerals.

But even the SEC itself, in the final rule, says it does 
“not define the phrases ‘contract to manufacture,’ ‘neces-
sary to the functionality’ of a product, and ‘necessary to 
the production’ of a product.” Instead it offers “additional 
guidance for issuers to consider regarding whether those 
phrases apply to them.”

Luxton finds much of that guidance lacking. For in-
stance, she says an SEC example of when a retailer wouldn’t 
be subject to the rules isn’t very helpful. In that example, a 
retailer that only has a manufacturer put its label on a de-
vice wouldn’t be considered contracting to manufacture.

“The SEC adopting release to the rule carves out sev-
eral circumstances from the scope of the rule but otherwise 
provides little guidance as to how much influence over the 
product’s manufacturing is required,” says Amy Goodman 
a partner with the law firm Gibson, Dunn & Crutcher.

For example, the SEC has expressed the view that if a 
company specifies to the manufacturer of a product that a 
conflict mineral is to be included in the product, the com-
pany will be subject to the rule. 

Another challenging interpretive issue under the rule is 
the question of what is a “product.” “Is something a ‘prod-
uct’ only if the company sells it, or does the conflict miner-
als rule extend beyond that, for instance to giveaways and 
promotional items?” Goodman asks.

As companies sort out their obligations rule, they are 
likely to face a number of lingering questions, including the 
issue of what it means for conflict minerals to be “neces-
sary to the functionality” of a product, she adds. “Is the tin 
coating, used to prevent corrosion, on a can of hairspray or 
shaving cream necessary to the functionality of the prod-
uct?”

How should a company root out its supply chain?
The SEC rulemaking is more explicit about the resulting 
information it is looking for than the process that compa-
nies use to determine it. Instead, it hands over that respon-
sibility to “a nationally or internationally recognized due 
diligence framework.” For now, a guidance framework es-
tablished by the Organization for Economic Co-operation 
and Development is the only one available.

As for programs in place up the supply chain that pro-
vide chain of custody information back to the original 
source, a number of efforts are underway. 

“But the only one that really has been approved is the one 

SEC’s Conflict Minerals Rule Lacks Clarity
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for gold—the gold supplement to the OECD framework,” 
says Luxton. “The others are in progress and encountering 
a fair amount of difficulty tracing a lot of the minerals, es-
pecially in the earliest stages between the smelter, which is 
a natural chokepoint, back to the mine.” A big reason, she 
says, is that many of these minerals are mined by artisanal, 
individual miners working with numerous intermediaries 
and middlemen.

Could a company be liable for criminal penalties?
Blake Coppotelli, a managing director with Freeh Group 
International Solutions, says criminal exposure is a very 
real possibility. The federal false statements statute, which 
prohibits concealment of material fact in a government 
form, could apply to Form SD.

“If there was more than one person involved in conceal-
ing material facts or making a false statement, you could 
also be liable for a conspiracy charge,” he says. “As with 
any criminal law issues on how a prosecutor would view 
something is very unpredictable.”

Another hazard is inherent in the relationship between 
conflict minerals and human rights abuses and armed ren-
egade groups. “If there was evidence of what government 
perceives as a false statement resulting in especially egre-
gious facilitation of one of these armed groups, or an es-
pecially large amount of funds going to one of them, you 
could see a prosecutor [pursuing] a company,” Coppotelli 
says. “The risks are uncertain in this area, but the stronger 
the compliance system the less likely the company is to face 
that risk.”

What happens if a company fails to file, or provides an 
incomplete form SD?
Robert Friedel, a partner with the law firm Pepper Ham-
ilton, who specializes in securities law compliance, says 
that Form SD requirements, if not fully met, might not just 
incur direct sanctions by the SEC. They could affect com-
pany stock offerings, sales, and repurchases.

Affiliates of companies looking to sell stock are subject 
to various limitations, and making sure the company is 
current in all its SEC filings is among them, Friedel says. If 
the company hasn’t filed Form SD, these insiders will not 
be able to sell securities on the public market. Companies 
looking to do a registered public offering will also face an 
SEC review to ensure they are current in all their filings.

Neglecting Form SD could also restrict companies from 
taking advantage of favorable regulations. Companies that 
are eligible to file a Form S-3, a simplified registration form, 
for example, could lose that opportunity if they fail to file 
Form SD, or are late doing so. That negligence could mean 
they couldn’t take advantage of the filing until June 1 of the 
following year once they do file.

Can companies amend Form SD?
As a new requirement, companies may find they need to 
file an amendment to Form SD. The problem, Friedel says, 
is that there is not yet a means to do so with the electronic 
filing.

He expects disclosure standards will evolve over time as 
companies settle on an approach.

“Do they want to be on the leading edge of providing 
the most robust and full disclosure, or do they just want 
to do what’s sufficient,” he says. “That’s a perfectly fine 
choice to make and there is no obligation to be at the head 
of the class.”

If competitive pressures and a push from activists lead 
to a need for updating filings, however, some creativity is 
needed to make it happen. “Until the SEC creates a special 
document amendment code, companies that need to file an 
amendment should file under the SD code and simply call 
it, on the cover page, amendment number 1, 2, et cetera,” 
Friedel says.

With the first wave of conflict minerals reports due in 
May of 2014, companies and the SEC have some time to 
sort through the uncertainties, but not a lot. Without fur-
ther guidance issuers will be forced to make some judg-
ments. Says Goodman: “We may get more guidance from 
the SEC on these sorts of issues, but especially in areas of 
uncertainty, it is important that companies carefully docu-
ment their determinations.” ■

The following is from a fact sheet on the conflict minerals rule 
published by the Securities and Exchange Commission in August.

Contracting to Manufacture:
A company is considered to be “contracting to manufacture” a 
product if it has some actual influence over the manufacturing 
of that product. This determination is based on facts and circum-
stances, taking into account the degree of influence a company 
exercises over the product’s manufacturing.

A company is not be deemed to have influence over the manufac-
turing if it merely:
 » Affixes its brand, marks, logo, or label to a generic product 

manufactured by a third party.
 » Services, maintains, or repairs a product manufactured by a 

third party.
 » Specifies or negotiates contractual terms with a manufacturer 

that do not directly relate to the manufacturing of the product.

The requirements apply equally to domestic and foreign issuers.

Source: SEC.
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While some companies are struggling to get compli-
ance with the Securities and Exchange Commis-

sion’s Conflict Minerals Rule on track to meet the May 
2014 deadline, others have been working on the problem 
for years and are way ahead of the curve.

Hewlett-Packard, for example, began work on tracing 
conflict minerals in the supply chain and disclosing the 
results in 2007, long before the SEC adopted a rule last 
August mandating new disclosures on the use of minerals 
mined in Africa. Despite progress and its role as an indus-
try leader, Jay Celorie, who manages H-P’s conflict min-
erals program as global program manager, says its work is 
still in the early and evolving stages. Those words won’t 
come as a relief to companies just getting started on com-
pliance with the rule.

The Conflict Minerals Rule, mandated by the Dodd-
Frank Act, applies to the mining of tin, tungsten, tantalum, 
and gold in war-torn Central Africa, where the proceeds 
of such mining funds brutal militant groups.  The rule re-
quires companies to determine and disclose the source con-
flict minerals. If designated minerals do, or might, come 
from covered countries, additional due diligence into the 
source and chain of custody of those minerals is required, 
along with an audit of that assessment.

The value of the Congo’s mineral wealth is estimated 
as high as $24 trillion and the SEC rule is estimated to di-
rectly apply to nearly 6,000 companies and hundreds of 
thousands of their suppliers. Critics have lamented that 
purging their supply chains of these substances, or even 
just tracking their origin, is a costly challenge, and business 
groups, including the U.S. Chamber of Commerce, have 
challenged the ruling in court.

While that challenge winds its way through the legal 
system, many companies are finding compliance with the 
rule to be tricky. “One of the challenges with this topic is 
that it is highly nuanced,” says Celorie. “It may seem rea-
sonable on the surface, but it is really not that simple.”

H-P’s early response to the issue came as non-gov-
ernmental organizations and advocacy groups began to 
pressure the industries that rely on them to do a better 
job of tracking their use of the metals and sourcing them 
from other regions. It was at that time that H-P became 
an active participant in the Electronic Industry Citizen 
Coalition and Global e-Sustainability Initiative (GeSI), 
and formed its own extractives workgroup to compli-
ment those initiatives.

The key question H-P faced, Celorie says: “How do we 
develop programs tools and methods to enable us to source 

responsibly?” The scope of such an effort was daunting. 
H-P has one of the industry’s most extensive supply chains, 
comprising more than 1,000 production suppliers and tens 
of thousands of non-production suppliers, spanning more 
than 45 countries and territories. “The challenge is that 
these smelting facilities are fairly deep inside of our supply 
chains,” Celorie adds. “So it’s not that we have lines of sight 
or direct influence over these facilities.”

Conflict-Free Smelters

H-P started its review at the mine level, seeking to un-
derstand the chain of custody from the mining fa-

cilities to the smelters. Next, it developed a Conflict-Free 
Smelter (CFS) program, with an audit protocol that NGOs 
and stakeholders could agree to when evaluating claims that 
a smelter is sourcing conflict-free materials. A common 
data format was developed for exchanging information on 
what smelters are in H-P’s supply chain.

Those steps have been a multi-year effort, Celorie says. 
Although much more work remains, the plan is coming to 
fruition. In April, H-P published a list of the 195 smelt-
ers that have been identified as in use within its supply 
chain. While the smelters have not been certified as free 
of the use of conflict minerals, identifying the smelters in 
the supply chain is an important first step. In doing so, it 
is the first IT company to publish its supply chain smelter 
list and to obtain an independent review of the smelter 
identification process.

Advocacy groups that track the use of conflict miner-
als have applauded the move. “Publishing its list of smelt-
ers is another significant step in the right direction, because 
it puts pressure on smelters to be audited as conflict free,” 
says Sasha Lezhnev, senior policy analyst, the Enough Pro-
ject. “Just a year ago, companies were afraid of publishing 
lists of smelters, but this added layer of transparency can 
help get our consumer products to be conflict free.”

The next step is to certify as many of the smelters in use 
as free of conflict minerals. “We have 29 smelters on the 
CMS list and we really need to grow that to a larger num-
ber,” Celorie says. “We cannot do it alone and we need to 
work as an industry, and with other industries. It takes a 
while for others to get involved, understand what needs to 
be done, and what their role could be.”

Despite the SEC’s new requirements and approaching 
deadlines, many companies, including those in the elec-
tronics industry, have indeed moved slowly on Conflict 
Minerals Rule compliance. In fact, more than one-third 
of electronics firms indicating they haven’t even com-
menced compliance planning, according to a new survey 
from information and analytics provider IHS. Compa-

How H-P Is Tackling Conflict Minerals Compliance
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nies are “woefully unprepared for the new regulations,” 
it concluded.

The poll, conducted in April with 134 electronics indus-
try managers, found that more than 35 percent have made 
no plans on how to conform to the rules; just 7.5 percent 
said that they were “well-prepared” for compliance.

Wielding Influence

Celorie says of industry efforts, “It’s going to take time. 
The key is really growing a larger number of smelters 

that are choosing to become CFS compliant and then driv-
ing our suppliers to using those smelters.”

His advice for those who have lagged in their efforts 
is to partner with efforts like the Extractives Workgroup 
(which charges a $5,000 membership fee), and take advan-
tage of the many consultants and seminars, many of which 
are available for free advice.

H-P takes a supplier-level approach to conflict miner-
als. Companies like AMD and Intel have been supportive 
partners, but not all suppliers have the willingness, or ca-
pability to trace the materials they use. The company takes 
different strategies when wielding its influence. For smaller 
organizations, from which it doesn’t purchase as much, the 
focus is on education. “You need to train on what you are 
asking of them, and you need to allow them the time to 
come up to speed and respond,” Celorie says.

With larger suppliers, there is more of a strategic re-

lationship. “We are buying a higher volume of material, 
and we have much more influence,” he says. “They are 
more sophisticated and can afford to devote more re-
sources. We are asking them to propagate what we are 
asking of them throughout their supply chain, and we are 
seeing some success.”

H-P is also a supporter of a “closed-pipe” approach to 
sourcing, as championed by Motorola’s Solutions for Hope 
project and the Conflict Free Tin Initiative. These efforts 
seek to limit the number of participants between the smelt-
er and mine and control leakage. Mining companies are 
encouraged to invest in local development, such as health 
clinics and clean drinking water.

“These closed pipes aren’t easy things to do,” Celorie 
says. “They are very challenging. You need adequate in-
frastructure and roads to get to an export point. Then, 
you need a mining company that is willing to pay for the 
minerals, at the mine, on a daily basis and then transport 
and package them and sell them to a conflict-free smelter. It 
takes a lot to make them work, which is why we only have 
a few examples.”

Celorie recalls a recent trip to the Congo that re-ener-
gized him to do what he can to solve the conflict-minerals 
problem. “As our helicopter landed, we had about 400 
women and children come out to greet us, waving and 
smiling,” he says. “They know that we and other compa-
nies are trying to make a difference in their lives.” ■

The following is an overview of Conflict-Free Smelter Programs pub-
lished by the Electronics Industry Citizenship Coalition (EICC).

The EICC and Global e-Sustainability Initiative (GeSI) are taking action 
to address responsible material sourcing through the development of 
the Conflict-Free Smelter (CFS) program. The CFS is a voluntary pro-
gram in which an independent third party evaluates a smelter’s pro-
curement activities and determines if the smelter demonstrated that 
all the materials they processed originated from conflict-free sources. 

The CFS assessments cover smelters processing tin, tungsten, tanta-
lum, and refiners processing gold (called smelters here forward). The as-
sessments are conducted globally for any smelter who is processing the 
targeted minerals and wants to be identified as a conflict-free smelter.  

CFS Process
The CFS Program consists of two reviews that occur at a smelter’s 
site: a Business Process Review and A Material Analysis Review.

If, during the assessment, the smelter is able to demonstrate that they 
have sourced conflict-free, based on the sourcing location require-
ments of the CFS program, the third party assessment firm will rec-

ommend to the CFS Assessment Review Committee that the smelter 
be identified as being compliant. The CFS Committee reviews the as-
sessment report, and if they agree that the assessor’s conclusions, 
they will recognize the smelter as being CFS-compliant. If, during the 
assessment, the third-party assessment firm finds non-compliances 
to the CFS protocol, the smelter will have three months to resolve the 
issues and undergo a reassessment.

CFS-Compliant Smelters
The EICC and GeSI publish lists of smelters, by metal, found to be 
compliant with the CFS protocol; the lists will be updated quarterly, 
or more frequently if appropriate. The EICC and GeSI will not publish 
information on smelters who are either not compliant with the CFS 
protocol or have not gone through a CFS assessment. Inquiries as to a 
smelter’s CFS status should be made directly with the smelter in ques-
tion. Registration is required to access the CFS smelter list.

Determination of whether and/or how to use all or any portion of the 
list is to be made in a company’s sole and absolute discretion. Use of 
the list is voluntary.

Source: Electronics Industry Citizenship Coalition.
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